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Introduction

i first became interested in federal impeachments when I was 
working on my doctoral dissertation in the early 1990s. At the 
time, impeachments seemed like a particularly useful way to study 
how Congress exercised its constitutional responsibilities when it 
was working without a net. In an impeachment, the members of 
Congress have to take responsibility for their own actions because 
the Supreme Court is not going to bail them out if they make con-
stitutional mistakes. Impeachments can reveal something about 
how Congress thinks about the Constitution when left to its own 
devices. Moreover, high-profile impeachments shed particular 
light on how the American constitutional system has developed 
over time. They mark moments when Congress—and America 
broadly—has contemplated the foundational principles that 
ought to guide government officials as they work in the public 
trust. They are moments of constitutional restoration, and some-
times of constitutional change.1

But no matter how interesting or illuminating such historical 
impeachments might be, they have been rare and seemed firmly 
anchored in the past. As with much scholarly work, my time spent 
studying impeachments seemed rewarding for its own sake but 
arcane and distant from ordinary political life. Of course, it has 
turned out that impeachments, even presidential impeachments, 
are not simply a thing of the past. We have lived through more 



2  I n t r o du c t i o n

presidential impeachments than has any previous generation of 
Americans. We will probably live through some more.

We live in an age in which every succeeding presidential admin-
istration has bred its own cottage industry of critics and opponents 
calling for impeachment. Before Donald Trump was sworn into of-
fice as president, books were being written calling for his impeach-
ment. Before Joe Biden was sworn into office as Trump’s successor, 
a newly elected member of the House of Representatives promised 
to introduce articles of impeachment against him. Such has been the 
way of our political life for more than two decades.

My goal for this book is different. I come neither to bury Caesar 
nor to praise him. I do not mean to mount a prosecution of the 
current president and explain why he should be impeached and 
removed from office, nor do I mean to mount a defense of a former 
president and explain why his impeachment was unjust. Such 
works have their place, and there are examples of them aplenty. 
This is not one of those books.

Instead, I hope to illuminate the constitutional nature, purpose, 
and history of the federal impeachment power not from the per-
spective of how it might help or hurt a particular government of-
ficial but from the perspective of how we have thought and should 
think about it over the long run. It can be a useful exercise when 
thinking about constitutional powers to consider how we should 
understand that power not only when it is being used by our friends 
but also when it is in the hands of our opponents. My views on the 
impeachment power were shaped from the study of our history, 
before impeachment politics entered contemporary American life. 
They have been deepened and informed by the events and contro-
versies of the past quarter century as I have sought to apply those 
early lessons to emerging problems, but my view of the impeach-
ment power was not developed in the heated partisan environment 
of a particular impeachment. I have been both critical of and sym-
pathetic to aspects of every impeachment that has been pursued 
over the course of my adult life. I have tried during those contro-
versies to share the lessons of my studies of the Constitution and 
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the impeachment power to improve the public understanding 
of the process and the political use of this important constitutional 
tool. I hope the reflections in this book can be helpful in thinking 
about the controversies yet to come, and that it can help shed 
light on the impeachment power without turning up the heat.

The conventional form of referring to the Senate when it tries 
an impeachment case is as the “high court of impeachment.” This 
style is borrowed from the British practice, where the House of 
Lords sat as the “high court” in impeachments there. But the Brit-
ish Parliament was a high court in a broader sense as well since it 
traditionally exercised some judicial powers that were somewhat 
comparable to the role that the Supreme Court plays in the Ameri-
can system. Parliament was, quite simply, the highest court in the 
land. The U.S. Senate is not a high court in that sense. It only plays 
the role of a court in a single, special circumstance—when mem-
bers of the House of Representatives come to the Senate chamber 
to impeach a federal officer.

The Senate has more rarely been referred to as the “constitu-
tional court of impeachment,” but that appellation has special 
significance. In the American context, the Senate sits as the consti-
tutionally specified court of impeachment. When the Senate is 
gaveled to order as a court of impeachment, it does so under con-
stitutional directive, in accordance with constitutional forms, and 
for designated constitutional purposes. It is a court specially con-
stituted by the Constitution. Thus, advocates have sometimes re-
ferred to the constitutional court of impeachment in order to 
emphasize this constitutional form, and on occasion to question 
whether the Senate is living up to it in practice. The friends of 
President Andrew Johnson questioned whether it was even possi
ble for the Senate in 1868 to “form a constitutional court of im-
peachment for its trial” because “almost one-third of its members 
[was] excluded” by the refusal of the Republicans to seat senators 
from the states of the former Confederacy that were still under 
Reconstruction.2 His sympathizers wondered whether the Recon-
struction Republicans appreciated that it was not the Senate as a 
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political body that should have been trying the case. Only a prop-
erly formed “constitutional court of impeachment” was autho-
rized to play that role.3 President Johnson’s attorney general had 
earlier tried to emphasize to the justices of the Supreme Court that 
a sitting president “cannot be made subject to the jurisdiction of 
any court, while in office, except only the Senate of the United 
States, as the constitutional court of impeachment.”4

When the Senate sits as the constitutional court of impeach-
ment, it does so as the highest and final court under the Constitu-
tion and thereby exercises an especially solemn constitutional 
responsibility. The constitutional court of impeachment is em-
powered to resolve the gravest of constitutional questions and to 
hold accountable the highest governmental officers in the land. 
When the senators assume that mantle, only the people them-
selves stand above them. Not long after the drafting of the U.S. 
Constitution, a member of the British House of Commons rose 
from his seat to defend, for nearly the last time, “the existence of 
that great constitutional instrument of public safety,” the impeach-
ment power.5 That instrument might not always be used wisely or 
well, but it should call legislators to recognize and assume their 
most solemn place in the constitutional order.

In the following pages, I develop an explanation of the scope 
and purpose of the impeachment provisions of the U.S. Constitu-
tion. We have to understand the nature of the impeachment power 
in order to answer pressing questions about how it should be used 
and what we can reasonably hope to accomplish by its use. An-
swering such questions might not have been considered pressing 
during the long periods in American history when federal im-
peachments were rare, but calls for the use of the impeachment 
power are no longer rare and no longer confined to the political 
fringes.

The argument presented here draws on many sources. The con-
stitutional text is an essential starting point, but the text by itself 
leaves us with many interpretive puzzles. The purpose and history 
behind that text is clarifying, as are our established practices in 
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making use of the impeachment power. The impeachment power 
is an important piece in the intricate structure and design of the 
Constitution, and it reflects not only the worries that the founding 
generation had when imagining how republican politics might 
work in a new nation but also our persistent fears about how gov-
ernment power can be abused and how those abuses might be 
remedied. The impeachment power sits at the intersection of our 
dual commitments to democratic self-government and constitu-
tional restraints on political power. Making sense of that power 
and how it should be responsibly used requires thinking through 
both our democratic and our constitutional commitments and 
how they operate in our modern political world.

My perspective throughout is one informed by history and 
politics. The impeachment power is not just a legal instrument. It 
is also a political tool. There is a meaningful law of the impeach-
ment power, rooted in our text and tradition, that bounds its use. 
Within those bounds, however, political judgment is required to 
know whether and when and how it should be used. The impeach-
ment power is designed to remedy a distinctly political problem 
of the misconduct of an officeholder. It is exercised by political 
officials who must not only make contextualized assessments of 
whether another political official has engaged in grievous miscon-
duct, but also consider the range of options that might be available 
to address that misconduct. When legislators reach for the im-
peachment power, they should know what they hope to accom-
plish and have some idea of how the impeachment power might 
be used to reach that goal. Exercising the impeachment power 
involves choices—choices about how politics is to be conducted, 
how misbehavior is best remedied, and how we can best secure 
our highest constitutional ideals.

Choosing well depends on the wisdom and experience of the 
elected members of the legislature who serve in the constitutional 
court of impeachment. Those choices can be informed by lawyers, 
scholars, and experts, but they cannot be dodged. Ultimately, leg-
islators are held to account for how they make those choices by 
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their constituents, and they alone bear the burden of persuading 
their colleagues as to what actions are needed and of justifying 
to the voters what has been done. Legislators need to understand 
for themselves and be able to explain to others the reasons for 
their choices. Why did they act, or fail to act? Why did they pursue 
action in this way? What other options were available to them, and 
how did they assess the risks and rewards of the path that they 
chose? Were they satisfied with how events played out? Did the 
proper people learn the proper lessons, or were mistakes made 
along the way? Voters should demand answers to such questions, 
and members of the legislature should be confident in their ability 
to provide an adequate response.

In the following chapters, I both clarify the law of federal im-
peachments and illuminate the choices that political officials 
must make when contemplating whether to use the impeachment 
power. For the general reader, there are points explained here that 
are widely accepted by scholars on these topics. But there are 
many claims developed here that remain points of contention. If 
this book can help enlighten and inform our scholarly and political 
debates about how the impeachment power should be used, then 
it will have done its job.
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