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Introduction

In April 2015, three crew members from the Bob Barker, a ship operated by
the environmental group Sea Shepherd Conservation Society, clambered
aboard a sinking vessel, the Thunder, to collect proof of its illegal fishing.
As the ship sank, activists hastily grabbed crucial evidence (including the
captain’s logbooks, a computer, mobile phones, charts, and a decomposing
200-pound toothfish) which they handed over to Interpol.' The sinking of
the Thunder—arenegade trawler on Interpol’s most-wanted list since 2013 —
ended a 110-day-long pursuit, during which environmental activists chased
the outlaw fishing boat for more than 10,000 nautical miles before prompt-
ing its captain to scuttle his ship.> Once the Thunder began to sink, its crew
were rescued by Sea Shepherd activists and escorted to shore, where they
were met by local police. Based on evidence submitted by Sea Shepherd,
the captain and senior crew members were tried and convicted on charges
tied to illegal fishing.

In October 2017 Teodorin Obiang, son and heir apparent to the president
of the oil-rich West African republic of Equatorial Guinea, was convicted
of multiple corruption and money-laundering offences by a French court.
Obiang had used the proceeds of his corruption to go on a massive spending
spree, including a $120 million Paris mansion, a $120 million yacht, a $38
million private jet, $20 million at Yves Saint Laurent’s estate auction, $5
million on watches, and $1.8 million worth of Michael Jackson memorabilia,

1. See Urbina 2015; Hune 2015.
2. Milman 2015.
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including a $275,000 white crystal-studded glove from the ‘Bad’ tour—wildly
exceeding his $80,000 official annual salary.> A group of NGOs in France,
Spain, and the United States first followed the money trail to amass proof
of Obiang’s looting, and then successfully prosecuted him for corruption and
embezzlementin a French court, leading to the confiscation of the mansion and
a fleet of luxury cars. They did so in the teeth of opposition from the French
and Equatorial Guinean governments, both of which repeatedly tried to
sabotage the case.

These examples are far from unique. Whether it is environmental activ-
ists intervening to halt illegal fishing or confiscate poached wildlife, anti-
corruption campaigners tracing dirty money, or human rights groups pros-
ecuting torturers, nongovernmental organizations (NGOs) are increasingly
taking justice into their own hands in compelling compliance with interna-
tional law. In doing so, they are not lobbying, seeking to persuade or shame
targeted actors to abide by international rules; they are intervening directly—
often as what controversially might be called vigilantes.* Working from such
examples, this book focuses on the growing, but so far neglected, role of
NGOs as independent enforcers of international law.

Over the last few decades, more and more NGOs have moved beyond
a focus on educating, socializing, and pressuring states to act to instead
take direct action aimed at enforcing international laws. Although some of
the tools used by these groups—patrolling and surveillance to document
criminal conduct, gathering and supplying evidence to police and public
prosecutors, and filing cases before national and international courts—may
seem familiar, the significance and combined effects of these actions can-
not be meaningfully understood as just some passive process of monitor-
ing. When NGOs independently identify, investigate, and pursue suspected
criminal actors, bring unsolicited proof of wrong-doing to state police and
public prosecutors, and then, if public agents decline to act, pursue criminals
through private prosecutions, they are not acting merely as passive monitors
or as hired guns for states. When the same NGOs bring legal cases against
governments for breach of international human rights and environmental
obligations these NGOs cannot meaningfully be seen to act as deputies or
delegates of governments. Rather, they are assuming the role of autonomous
enforcers of justice, perhaps even vigilantes.

3. United States of America vs. One White Crystal-Covered Bad Tour Glove, U.S. Department
of Justice In Rem prosecution, Central District of California, 13 October 2011; Sharman 2017: 4.
4. For a discussion of how we define and use the term ‘vigilante’, see the book’s preface.
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INTRODUCTION 3

At the heart of this book is a proposition that international enforce-
ment by NGOs can be understood within a broader concept of transnational
authority which treats states and nonstate actors as co-authors and joint sup-
pliers of global governance. Although much has been written about global
governance, observers have been largely blind to the widening pluralization
and privatization of international law enforcement. This is due to an overly
formalistic conception of law enforcement which holds that actions aimed
to compel compliance with the law only qualify as law enforcement if car-
ried out by state authorities, thus ruling out nonstate enforcement by defi-
nitional fiat. This narrow perspective limits our understanding and misses
the growing reach and importance of transnational enforcement. Consider
an analogy.

Imagine that we insist, on formal grounds, that firefighting is officially
done only by firefighters. Therefore, when people who are not employed by
the fire brigade don a helmet and put out a fire in a burning house, they are
not really firefighting. Without official credentials, they are doing something
that is functionally the same as firefighting, with the same results, but that
nevertheless does not count as such. To our mind, this approach is unduly
formalistic and restrictive, as it prevents us from recognizing firefighting as
a practice rather than merely a formal concept. As we seek to demonstrate
in this book, as a matter of fact, or practice, actors other than states are
increasingly enforcing international laws. Our goal is to explain what drives
this phenomenon and to consider its consequences for world politics.

As we discuss in chapter 1, we view enforcement as compelling compli-
ance with international law by helping to hold transgressors to account.
This includes a spectrum of activities from surveillance, investigation, and
evidence gathering to litigation, prosecution, and interdiction. In focusing
on the role of nonstate actors in international law enforcement, our narra-
tive both challenges and expands existing accounts of the pluralization of
global politics. Since the 1970s, scholars working from a variety of perspec-
tives have emphasized the growing multiplicity of global actors and voices
as human rights activists, environmentalists, religious societies, scientific
bodies, banks, and international corporations have taken on political roles
once reserved for state representatives.® A large literature has discussed
how NGOs pressure and socialize governments into making and enforcing

5. Keohane and Nye 1977; Rosenau and Czempiel 1992; Barnett and Duvall 2005; Avant,
Finnemore, and Sell 2010.
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international rules.® Others have considered how NGOs assist states in
implementing rules as contracted agents of governments or as intermedi-
ary actors ‘orchestrated’ by international organizations.” Still other work
has focused on the rise of transnational regulation in the form of voluntary
standards and codes of conduct, created and implemented by private actors.®
Yet there has been little attention to NGOs working in an enforcement role.
To the extent that NGOs are recognized as participants in monitoring, inves-
tigating, and prosecuting international crime, their role is mostly portrayed
as contracted monitors acting at the direction of others or as neutral suppli-
ers of information.” This portrayal, we argue, either misses or mischaracter-
izes a large spectrum of NGO activities.

Questions and Answers

Our analysis is devoted to answering two main questions. First, why have
we seen the recent rise of independent nonstate enforcement at the inter-
national level? Second, why do some NGOs embrace enforcement, while
others stick with more traditional strategies of advocacy or delivering ser-
vices for governments? To answer these questions, this book explores how
and under what conditions transnational enforcement has developed across
three domains of global politics: human rights, environmental protection,
and the fight against corruption.

In the longer historical view, private law enforcement has been the rule
rather than the exception. Britain was the first country to develop a profes-
sional police force in 1829. Here and in other countries, except for crimes
directly against the state (e.g., treason or failure to pay taxes), criminal and
civil justice alike were previously handled either on a do-it-yourself basis
or by for-profit actors like bounty hunters. In this sense, having a range of
enforcers of domestic law apart from state agencies is not new. Likewise
transnational law enforcement is not entirely a recent phenomenon. Dur-
ing the nineteenth century, international courts for the suppression of the

6. Risse-Kappen 1995; Meyer et al. 1997; Keck and Sikkink 1998; Finnemore and Sikkink
1998; Price 1998; Florini 2000; Hafner-Burton 2008; Neumann and Sending 2010; Carpenter
2011; Peterson, Murdie, and Asal 2018.

7. Abbott and Snidal 2010; Abbott et al. 2015; Hale and Roger 2014; Tallberg 2015.

8. Biersteker and Hall 2002; Cutler 2002; Pattberg 2005; Lake 2010.

9. McCubbins and Schwartz 1984 developed the concept of ‘fire brigade monitoring’ as
opposed to ‘police patrols’ to explain the prevalence of third-party monitoring as a means of
congressional oversight.
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slave trade heard cases against slave-trading vessels—some brought by pri-
vate groups'®—and claims commissions adjudicated private litigant disputes
arising out of war." However, the number and scope of such cases were
limited. As we illustrate in the chapters to follow, within each of the three
policy domains analyzed in this book, nonstate enforcement has grown in
magnitude, variety, and sophistication and has become increasingly cross-
boundary in scope. As such, transnational enforcement is a novel phenom-
enon that demands further attention.

In explaining the recent growth in private international law enforcement,
we present an argument which focuses on changing demand and supply
conditions wrought by legal and technological innovation, as well as by inter-
organizational dynamics. Starting with demand, the number and scope of
international treaties and agreements have grown exponentially in recent
decades. From human rights to endangered species, from election moni-
toring to money laundering, and from arms control to financial account-
ing standards, most policy issues are today subject to multiple transborder
agreements.”” However, enforcement has tended to lag behind; international
agreements to safeguard the environment, protect human rights, and com-
bat cross-border corruption often amount to little more than a dead letter.
The continuing expansion of international law, along with states’ limited
capacity (and inclination) to police and enforce international agreements,
has produced what we call an ‘enforcement gap’." In turn, this gap has cre-
ated new demand for nonstate enforcers to step into the breach.

Alongside growing demand triggered by a widening enforcement gap,
we point to supply-side factors which have enabled enforcement by trans-
national actors. In order to contribute to international enforcement, NGOs
must have access to effective tools for surveillance, investigation, and, ulti-
mately, intervention. Here technological advances have greatly enhanced
the ability of nonstate actors to contribute to enforcement through inde-
pendent monitoring and investigation. In particular, the diffusion of massive
computing power, the availability of satellite imagery, drones, Geographic
Information Systems, digital sensors, and vast data leaks from Wikileaks
to the Panama Papers have produced a step change in the armoury avail-
able to transnational enforcers. NGOs now have access to sophisticated
data-gathering and data-analysis techniques which were once the exclusive

10. Martinez 2008.

11. Steinitz 2019.

12. Alter and Meunier 2009.
13. See also Nurse 2013.
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preserve of state militaries and intelligence agencies. As a result, we see these
groups uncovering mass graves, surveilling wildlife poachers, and forensi-
cally following trails of dirty money.

A second supply-side factor relates to changes in law. Not only are there
more laws governing global issues, but avenues of access for nonstate actors
to the international judicial system have also multiplied and widened. The
past few decades have witnessed a substantial increase in international
dispute settlement institutions: human rights courts, administrative tribu-
nals, arbitrational tribunals, and internationalized criminal courts, among
others."* At the same time, many national constitutions and regional treaties
have widened participation rights for NGOs, granting rights to intervene on
behalf of third parties or the general ‘public interest’. The multiplication of
legal frameworks and judicial bodies has led many legal scholars to express
concern about ‘fragmentation’ of international law. Critics worry about
forum-shopping by litigants, rivalry among judiciaries with overlapping
jurisdiction, and conflicting application of law which threatens to undermine
the coherence of the international legal system." Yet for many NGOs these
developments have also had an empowering effect in making the interna-
tional judicial system more open to strategic litigation and allowing activists
to select legal venues hospitable to their claims. As aresult, it is increasingly
common to see NGOs engage in parallel litigation whereby they bring the
same case(s) to different courts and base their claims on both national and
international law across different substantive domains—for example, human
rights and environmental law.

Organizational Competition and the NGO Scramble

Beyond changing demand and supply factors stimulated by broad legal and
technological changes, our third postulated driver of transnational enforce-
ment focuses on relationships among NGOs themselves.'® One of the most
remarkable recent trends in global politics is the explosive growth in inter-
national NGOs. Bush and Hadden put the number of legally constituted
international NGOs at around sixty thousand in 2012—a fivefold increase
from the 1980s."” In fact, these are only the larger groups which are suf-

14. Alter 2011a.

15. Guilluame 2001; Benvenisti and Downs 2007; Alter and Meunier 2009.

16. Cooley and Ron (2002) coined the term ‘NGO scramble’ to capture increasingly competi-
tive relations among a growing NGO population.

17. Bush and Hadden 2019.
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ficiently established to be recorded in official databases. The actual total is
therefore probably closer to six figures. This staggering population growth
has intensified competition for scarce resources, such as public funding and
political and media attention. The NGO representatives we interviewed for
this book repeatedly spoke of having to seek out or create their own partic-
ular niche to differentiate themselves from competitors. The result has been
increasing strategic and tactical innovation, differentiation, and experimen-
tation with new ideas, along with heightened receptiveness to the need for
organizational learning and adaptation.

In a competitive environment which encourages differentiation, why do
some NGOs embrace enforcement while others stick to more traditional
approaches such as lobbying governments to pass new legislation or assist-
ing state-led policy implementation? In explaining this pattern, we point
to intrinsic characteristics of NGOs which can make it less costly for some
to engage in enforcement, and to patterns of learning. As ‘instrumentally
principled’ actors, that is, actors driven by competitive market incentives
as well as by principled commitment to particular causes,”® NGOs tend to
favour strategies that enhance organizational growth and survival. Yet NGOs
cannot endlessly re-invent themselves. Strategic flexibility is often tightly
circumscribed by prior organizational legacies and pre-existing resources.
We find that groups that have invested heavily in gaining privileged access
to policy-makers, or in building strong ties to corporate actors, are often
reluctant to adopt confrontational or risky strategies like enforcement. In
contrast, groups are more likely to engage in enforcement if they lack secure
access to policy-makers and/or define themselves as outsiders in opposition
to ‘mainstream’ advocacy groups.

Animportant determinant of NGO strategy is money. Over the past three
to four decades, major NGOs such as Amnesty International, Greenpeace,
Transparency International, and World Vision have vastly increased their
financial resources and, as a result, public profiles."” Starting from humble
beginnings, such NGOs today have multimillion-dollar budgets, sprawling
global bureaucracies, and extensive ties to state and corporate actors which
sometimes limit what they are willing to say or do publicly and lead them to
favour moderate strategies so as not to alienate supporters.*® The increasing
concentration of financial resources, lobbying power, and media attention

18. Cooley and Ron 2002; Bob 2005; Mitchell and Schmitz 2014.
19. Thrall, Stecula, and Sweet 2014.
20. Stroup and Wong 2017; Zelko 2013: 316.
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among a small cluster of large, mainstream global advocacy organizations
has reduced the resource space in which other NGOs can operate. In turn,
this trend has created incentives to adopt more aggressive strategies, such
as enforcement, which are often cheaper to execute and less dependent on
political access and media exposure. Depicted by some as ‘second best’,*!
in contrast we regard such choices as evidence of the growing pluralization
of actors and strategies in international law enforcement.

In summary, the emergence of new global issues, impacts of technology,
innovations in law, and a proliferation of nonstate actors have combined to
produce a novel context for transnational activism. Together these structural
changes have created wider opportunities, greater capacity, and stronger
organizational incentives for NGOs to autonomously enforce international
law. Whereas NGOs have long engaged in private and public interest liti-
gation and other forms of enforcement at the domestic level, the private
enforcement we focus on in this book is increasingly transnational in scope.
Not only are the laws in question international, but increasingly so are the
NGOs involved in monitoring and enforcement. By their nature, the prob-
lems to be addressed more commonly have a strong cross-border dimension,
from global climate change and illegal fishing on the high seas to complex
corruption schemes that snake through multiple jurisdictions.

Implications for World Politics

If transnational enforcement is increasingly practiced by nonstate actors,
what are the implications for the international legal order? The question of
ensuring compliance with international law constitutes a proverbial holy
grail for those studying international law and politics. How can international
rules be enforced in the absence of a world state or supranational police
force? Nonstate enforcement may present a partial answer. Since human
rights violations, corruption, or mass environmental degradation often
involve crimes committed by state officials, or with government complicity,
the state often has a conflict of interest when it comes to prosecuting such
offences.”” Rather than the law enforcers, governments are too often the law-
breakers. NGO vigilantes can help to secure justice where governments are
conflicted or directly culpable. Yet it is important to emphasize that the rela-
tionship between state and nonstate enforcers is not necessarily antagonistic.

21. Grant 2001; Stroup and Wong 2017.
22. Michel and Sikkink 2013.
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Transnational enforcement can often provide a welcome supplement to state
actions, bringing additional resources to an under-resourced system. Some-
times, states simply lack the capacity or technical knowledge to rigorously
enforce rules set out in international treaties.>> Our interviews with those
in public law enforcement bodies and NGOs often revealed a subtle game
of tacit cooperation between state and nonstate enforcers, as each sought to
hold law-breakers accountable. NGO enforcement can thus help to secure
global public goods in areas where governments are hostile, weak, absent,
or merely indifferent.

Whether it supplements or substitutes for state-led enforcement, trans-
national enforcement challenges governments’ (purported) monopoly on
law enforcement. This in turn raises thorny questions about the legitimacy
and accountability of NGO enforcers. NGO enforcers often present them-
selves as selfless crusaders advancing the global public good. But given the
concerns evoked by the phrase ‘vigilante justice’, and the methods of ques-
tionable legality adopted by some NGOs in the name of law enforcement,
what are the downsides of transnational enforcement? In reflecting on this
question, one consideration is whether (and under what circumstances) vigi-
lante justice can be regarded as morally acceptable and legitimate. A second
set of questions turns on effectiveness: NGOs may supply a public good but,
by doing so, may tempt governments to put even less effort into enforcement,
reasoning that NGOs will pick up the slack. More questions follow: If trans-
national vigilantism presents a warranted addition to state-led enforcement,
what mechanisms can ensure due process and guard against self-interested
application of law by unrepresentative ‘special interest’ groups? We address
these questions in the final chapter but, perhaps unsurprisingly, do not pro-
vide conclusive answers. Our goal is more modest and logically prior: to
document and explain the recent rise of private enforcement. Until we rec-
ognize nonstate enforcement for what it is, it is impossible to evaluate these
practices in either political or moral terms.

This book argues that international law enforcement can no longer be
conceived merely in terms of governmental control and self-policing by
sovereign states. International law enforcement now involves a plurality of
different actors. In some respects this development is not new. What we
are witnessing represents in part a return to an earlier historical model in
which states neither exercised nor claimed a monopoly on law enforcement.
Yet this (re)turn has not been reflected in scholarship. Few scholars today

23. Chayes and Chayes 1993.
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dispute that political, legal, and technological changes have fundamentally
transformed relationships between governments and nongovernmental
actors and limited the scope of state autonomy and control. Nevertheless,
these developments have failed to shift the presumption that international
law enforcement is a state monopoly. Our theories and concepts have failed
to keep up with the pace of change in the way world politics works.

Some of the enforcement practices we discuss in this book are new;
some are older. It is easy to fall into the trap of regarding one or the other as
predominant; nonstate enforcement is either an unprecedented novel phe-
nomenon or ‘nothing new under the sun’. We reject this simplistic either/
or stance. Surveillance and investigation, for example, have long been used
by transnational activists and written about by scholars, especially in the
area of human rights. However, the nature and significance of these activi-
ties have often been mischaracterized as advocacy designed only to shame
law-breakers by highlighting the plight of victims. We argue for the pos-
sibility that such autonomous monitoring, investigation, and prosecution
by NGOs may comprise a strategy to hold law-breakers directly to account,
and hence is better understood as enforcement than advocacy. Too often,
we have been looking at NGO enforcement without recognizing it as such.
The growing frequency, scope, and sophistication of NGO investigation
and prosecution infuse new meaning into seemingly familiar processes and
actions, producing a system of nonstate international enforcement in parallel
to the state-based system.

The Shape of the Book

What do we mean by enforcement? What explains the growing role of NGOs
in enforcement? Chapter 1 is devoted to laying out our answers to these
questions. The first task is to explain how we define NGO enforcement and
distinguish it from advocacy or service delivery. The second part of the chap-
ter identifies the conditions under which transnational enforcement is likely
to unfold. We set out our explanation for the rise of transnational vigilantism
by elaborating the main drivers of this trend: (1) a growing misalignment
between the reach and depth of international legal agreements on the one
hand, and lagging and inadequate state enforcement efforts on the other
hand (the ‘enforcement gap’); (2) growing opportunities for private actors to
engage in international enforcement thanks to advances in law and technol-
ogy; and (3) growing competition among NGOs which stimulates strategic
innovation and specialization, including a turn to autonomous enforcement.
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The third part of the chapter considers why some NGOs are more likely to
embrace enforcement than others.

Having laid out the frame of our argument, in the following three chap-
ters we then apply it to the fields of human rights, environmental protection,
and the fight against corruption. In addition to their inherent importance, we
focus on these areas for three main reasons. First, they each demonstrate a
strong upward trend in NGO enforcement. Second, while all three domains
offer fertile conditions for nonstate enforcement, these conditions also vary,
which allows us to explore how different contexts shape NGO action. Third,
the different timing of the emergence of vigilante enforcement across the
three domains allows us to scrutinize how ideas and practices spread across
different issue areas of global politics. In many ways, the pioneering NGOs
in enforcing international law were human rights groups in Latin America.
When governments sought to draw a veil over the past, these groups gath-
ered evidence and privately prosecuted those individuals guilty of torture
and disappearances, basing their work on international human rights law.
Environmental and later anti-corruption groups learned from these expe-
riences and, as relevant laws and technologies became available, applied,
extended, and innovated enforcement strategies in their domains. In some
cases, the same NGOs pursued enforcement strategies across more than
one of these areas.

In addition to exploring differences in autonomous transnational
enforcement across the domains of human rights, environment, and cor-
ruption, each chapter reveals that only some NGOs within each domain
have embraced vigilante enforcement, while others have stuck with more
conventional advocacy and service delivery roles. Early adopters of vigilante
strategies have often been small and relatively resource-poor groups striv-
ing to find a niche in a densely populated world of competing transnational
groups. Over time, however, the growing visibility of NGO enforcement
has in some cases created pressure for other groups to adopt enforcement
strategies so as to not lose out to their peers. In backing up our claims, we
draw on a wide range of primary documents, court records, and numerous
interviews conducted by both authors over the last decade, supplemented
by secondary sources.

Finally, in the conclusion we integrate and extend our arguments and
findings and look to the future. We start by drawing out lessons and patterns
from a comparison of NGO enforcement across different policy areas. Next,
we consider the wider implications of vigilante justice for the international
legal order. The global NGO community has important resources to bring
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to international law enforcement, especially in weak jurisdictions where
governments may lack capacity to enforce laws that transcend international
boundaries. Yet these positive effects may be cancelled out by negative influ-
ences on state incentives if the contributions of NGOs invite governments
to shirk their duty by reducing efforts to enforce international law. At the
same time, transnational vigilante enforcement raises thorny questions
about legitimacy, due process, and accountability. Although our goal is to
offer a new understanding of law enforcement beyond the state rather than
advocate for or against vigilante enforcement on normative grounds, it is
impossible to avoid the vexed moral aspects of these questions.
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