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1

I n t r oduc t ion

Purpose, Scope, Method

the most dr amatic moment at the Constitutional Convention 
came on the third day of debate. The Virginia delegation had presented 
a proposal written mostly by James Madison, introduced by Governor 
Edmund Randolph, and endorsed by General George Washington. This 
was the first draft of what would become the Constitution of the United 
States of America, and was the focal point of debate for the first month 
of the Convention in Philadelphia. Despite its illustrious provenance, 
the first two days of debate over the Virginia Plan had been unexpect-
edly contentious and inconclusive. Now, at the start of business on 
June 1, 1787, the delegates reached Resolution 7, Virginia’s proposal for 
a chief executive. It would entrust all the “executive” powers of the na-
tion to a “National Executive,” which, according to a motion by James 
Wilson, would “consist of a single person.” Charles Pinckney, a young 
delegate from South Carolina, gasped. This would “render the Executive 
a Monarchy!” he sputtered. It would give this “single person” the powers 
of “peace and war,” which had doomed so many republics to military 
despotism. But that was not all. The proposal seemed to cloak the Na-
tional Executive with many of the prerogative powers of the English 
king—powers the executive could exercise by virtue of the office, with-
out need for legislative authorization and beyond legislative control. 
After fighting a revolution against King George, were we to create an 
executive with the effective powers of a king?1

Pinckney’s remark was followed by a “considerable pause”—the only 
time all summer that no one was willing to speak. The issue of executive 
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power was too important, the problem too difficult, the solution any-
thing but obvious. And George Washington, whom everyone knew 
would be elected the first chief executive, was sitting right there, presid-
ing over the Constitutional Convention. How could the delegates can-
didly discuss the dangers of tyranny when their every word on the topic 
might be taken as commentary on the most trusted man in America? 
Ben Franklin had to coax the delegates to speak.

That first debate set the agenda for the rest of the summer’s delibera-
tions over the presidency. How could the delegates achieve the inde
pendence, vigor, secrecy, and dispatch necessary for an effective execu-
tive without rendering him an elected monarch?

An Ever-More-Powerful Presidency?

Two hundred and thirty-plus years later, we face essentially the same 
question, but now from the standpoint of practice rather than of antici-
pation.2 Our three most recent presidents have asserted an extraordi-
nary power to act both domestically and globally without congressional 
approval and even in the teeth of congressional opposition. Lawyers in 
the George W. Bush Administration openly espoused strongly pro-
executive views, and pushed expansive interpretations of presidential 
authority under the Commander-in-Chief Clause and in the national 
security and foreign policy arenas.3 Most notable were opinions of the 
Office of Legal Counsel (OLC) asserting presidential authority to em-
ploy extreme interrogation techniques even in the face of contrary con-
gressional legislation, expansive interpretations of the power to intercept 
foreign and domestic communications, and imaginative interpretations 
of statutory language in the maw of the 2008 economic crisis.4

Bush’s successor, Barack Obama, campaigned for office claiming he 
would scale back executive unilateralism. “The biggest problems that 
we’re facing right now have to do with George Bush trying to bring more 
and more power into the Executive Branch and not go through Congress 
at all, and that’s what I intend to reverse when I become president of the 
United States of America.”5 Once elected, however, Obama was even more 
unilateralist than Bush.6 Especially after the House of Representatives 
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and then the Senate came under the control of the opposite political 
party, President Obama increasingly used executive orders, regulations, 
and regulatory guidance—sometimes contrary to statutory policy—to 
circumvent the need for congressional action. He announced that he 
would “do everything in my power right now to act on behalf of the 
American people, with or without Congress. We can’t wait for Congress 
to do its job. So where they won’t act, I will.”7 Notable examples included 
an undeclared air war in Libya, orders granting lawful status to millions 
of undocumented workers, multiple delays in statutory health care insur-
ance deadlines, a new regulatory regime for electric power production, 
subsidies for health insurance companies without congressional appro-
priation, and a “dear colleague letter” unilaterally imposing new rules for 
regulating the sex lives of college students.8

When my work on this book got underway in 2016, it seemed obvi-
ous that Obama would be succeeded by Hillary Clinton. I have no 
doubt that, had Clinton been elected, the tectonic movement toward 
ever-more-powerful executives would have continued unabated. Con-
gress, which likely would have remained in Republican hands, would 
have been increasingly sidelined, leading to ever-more-entrenched grid-
lock and legislative inactivity, leading in turn to ever-more-brazen ex-
ecutive unilateralism. Clinton would have had the support of the bu-
reaucracy, armed with all the tools of judicial deference developed 
during times of Republican leadership. After eight years of Democratic 
judicial appointments, bolstered by an immediate appointment of her 
own to the Supreme Court, Clinton could have expected little con-
straint from the Third Branch. And Clinton’s use of executive power 
would likely have been cheered on by allies in academia and the press. 
The notion that the President should not be a king (or queen) would, I 
suspect, have been regarded as quaint, and likely derided as Republican 
bad sportsmanship.

Then, unexpectedly, Donald Trump was elected President. This has 
given debates over executive power new urgency, and taken them in 
different directions.

At a rhetorical level, Trump makes the most unvarnished claims of 
personalized power of any president (maybe since Wilson or Jackson), 
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and is the most defiant of Congress, of internal checks within the execu-
tive branch, and of established norms of civility and reciprocity. For the 
most extreme example, when sparring with governors over when to end 
the lockdown during the coronavirus crisis, President Trump declared, 
“When somebody is the President of the United States, the authority is 
total.” In that sense, he joins and maybe even accelerates the recent 
trend toward unchecked presidentialism. His actions, however—as op-
posed to his words—have mostly raised questions of statutory interpre-
tation, or of the use of undoubted authority in service of problematic 
motives, rather than expanding inherent constitutional power. In the 
coronavirus instance, for example, he never attempted to override gu-
bernatorial orders and instead, a few days later, told the governors to 
“[c]all your own shots.”9

An even bigger contrast to his immediate predecessors is that Presi-
dent Trump has faced ferocious push-back from other institutions of 
government, possibly leaving the presidency weaker that it was under 
Bush and Obama, rather than stronger. Once the opposition political 
party took control of the House of Representatives two years into the 
Trump Administration, his political opponents began an unprecedented 
series of investigations not just into the conduct of statutorily-created 
agencies, where congressional oversight power is well-established, but 
into the inner workings of the White House and Trump’s personal fi-
nancial affairs, generating legal conflicts over the reach of one-house 
investigative power and the corresponding scope of executive privilege. 
Such conflicts have arisen before. The Republican House under Barack 
Obama conducted investigations into the disastrous events at Benghazi, 
the flawed Fast and Furious program at the Department of Justice, and 
the IRS handling of conservative tax exempt organizations; and the 
Democratic House under George W. Bush subpoenaed the White 
House Counsel and Chief of Staff to testify about the President’s firing 
of U.S. Attorneys, to mention a few examples. But never has the Con-
gress employed its investigative powers in so many arenas, with such 
single-minded intensity, and with so little attempt on both sides to find 
areas of cooperation or compromise.
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Only a few days after Trump became President, the Deputy Attorney 
General appointed an independent prosecutor to investigate suspected 
collusion between the Trump campaign and Russia. Although the in-
vestigation ultimately found no substantial evidence of such collusion, 
it had the predictable effect of distracting and weakening the adminis-
tration, and it led to the indictment and conviction of ten of the presi-
dent’s associates for various crimes unrelated to collusion. That surely 
weakened this presidency, if not THE presidency.

Perhaps more significantly, large numbers of officials and employees 
in the executive branch embarked on a self-styled program of 
“resistance”—using their positions to delay and thwart policy choices 
of the president. These efforts brought to the fore structural constitu-
tional questions about how “unitary” the unitary executive actually is. 
Or, to put it more directly: Does the President have control over execu-
tive branch policy?

Moreover, virtually every major policy initiative of the administra-
tion was quickly challenged in court by combinations of Democratic 
state attorneys general, advocacy groups, and affected individuals. Dis-
trict courts (usually with judges appointed by the other political party) 
issued an extraordinary number of nationwide injunctions freezing 
implementation of administration policy in its tracks. Many, though not 
all, of these were later stayed or reversed by the Supreme Court, but 
typically they remained in place for many months, depriving the execu-
tive branch of the “energy” and “dispatch” that the founders thought 
were its hallmark characteristics. Critics of President Trump tended to 
regard each of these judicial interventions as a vindication of the rule of 
law, and supporters of the President tended to regard them all as judicial 
usurpations. In fact, some were justified and some were not, and it is 
important to distinguish them on their merits.

Finally, and most conspicuously, as this book goes to press, Trump is 
the third president in American history to be impeached by the House 
of Representatives. The proceedings raised questions both substantive 
and procedural. What is a “high crime or misdemeanor”? How should 
impeachment proceedings be conducted?
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In these unsettling times, Americans naturally turn to the foundation 
stone of the republic—the Constitution of the United States. Surely it 
will provide guidance about the proper scope and limits of the powers 
of the presidency, most people think. But the received wisdom among 
lawyers and scholars downplays the authority of that foundational doc-
ument. Many of these experts insist that the Constitution be read not 
as erecting enduring guardrails and limits, but rather as an “invitation 
to struggle”—a vessel in which to pour the contested and evolving 
norms of a changing society. This flexible conception of the Constitu-
tion has produced a law of separation of powers that is notoriously con-
fused, uncertain, and unpredictable. Justice Brandeis may have been 
correct that “[t]he doctrine of the separation of powers was adopted by 
the Convention of 1787 . . . ​to preclude the exercise of arbitrary power,”10 
but if that doctrine blows with the winds of political context, it does not 
do the job.

There are many different ways to think about presidential power: his-
torical, institutional, pragmatic, legal. In this book I will engage in only 
one such approach—a close examination of the constitutional text 
bearing on presidential power together with its historical context—in 
an attempt to discern its meaning and internal logic. That is not to dis-
parage other ways of approaching the subject. But I do reject one way, 
namely the partisan. In a democratic republic, there will be presidents 
we like and presidents we do not; there will be Republicans and Demo
crats; populists and elitists. The powers of the presidency do not fluctu-
ate according to our partisan preferences. If it was permissible for Presi-
dent Obama to remake immigration policy on his unilateral say-so, it is 
permissible for President Trump to do the same. George W. Bush’s na-
tional security surveillance programs did not cease with Bush; with 
cosmetic changes they became the national security surveillance pro-
grams of Obama. As voters we can indulge our political preferences but 
judges and scholars of the Constitution must focus on the institution of 
the presidency, not the person who holds the office.

The phenomenon of Donald Trump makes thinking seriously about 
the institution of the presidency more difficult than ever before. There 
has never been so polarizing a figure at the apex of our politics. Both to 
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Trump’s detractors and to his admirers, all issues are referenda on the 
man himself. For example, the question “What powers does the presi-
dent have over criminal law enforcement?” is translated by both sides 
into the very different question: “What powers should Donald Trump 
have?” One side says “none” and the other side says “all” and neither 
side gets its answers from the Constitution. But the Constitution was 
intended for all times and all kinds of president: the Washingtons, Roo
sevelts, and Reagans, but also the Tylers, Hardings, and Nixons—not 
to mention the Clintons, Bushes, and Obamas, and even the Trumps. 
One hopes it empowers Donald Trump to use the famed energy, dis-
patch, and secrecy of the presidential office to seek the public good; one 
hopes it checks Donald Trump and prevents or ameliorates the ever-
present danger of demagoguery and arbitrary government. This study 
began in 2016 with the expectation of continued divided government 
under a Democratic President, but was completed after the 2016 elec-
tion, which ushered in an entirely different kind of executive. The les-
sons seem equally pertinent to both scenarios. America needs a consis-
tent understanding of presidential power no matter which party controls 
the presidency.

This book attempts to reconstruct the framers’ design for the presi-
dency based on the text they wrote, their experience of royal authority 
in colonial times, and the interpretative battles in the early years of the 
republic. The founders’ conception may or may not be the executive we 
want for the twenty-first century. It certainly is not what we have, or 
what the Supreme Court has fashioned for us, or what modern presi-
dents claim. But who in the nation today thinks our current dispositions 
of power are ideal? The framers wanted an effective president who 
would not be a king. Let’s see how a republican executive was meant to 
function.

The Text of Article II

At least some of the uncertainty about the scope of presidential power 
stems from the Constitution itself. Article II of the United States Con-
stitution, the Article that defines the powers of the executive branch, is 
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the Constitution’s least transparent. Compare Article II to Articles I 
and III, which define the legislative and judicial branches. Articles I and 
III are informative, logically organized, and seemingly comprehensive. 
Article II is not. At first blush, it appears haphazard, disorganized, and 
frustratingly incomplete. A leading legal historian writes that “there is a 
hole in the text of the U.S. Constitution. The Constitution provides for 
a legislature, a Supreme Court, and two executive officers. Administra-
tion is missing.”11 If one expects a detailed blueprint of a modern ad-
ministrative state, there is indeed a hole. But, this book will contend, if 
we understand the reasons and experiences underlying the structure of 
Article II, it has a great deal more to say than the scholars have given it 
credit for.

Article II is divided into four sections. Section 1, by far the longest, 
addresses the selection and perquisites of the President. Section 4 is 
about impeachment. The powers of the President are mostly set forth 
in Sections 2 and 3. Here we are confronted with two oddities.

Article II, Section 1 begins with the statement that “The executive 
Power shall be vested in a President of the United States of America.” 
Unlike the first sentence of Article I, which vests in Congress only the 
legislative powers “herein granted,” the language appears open-ended. 
All power of an executive nature arising from the operations of the na-
tional government seems to belong to the President. The late Justice 
Antonin Scalia wrote that “this does not mean some of the executive 
power, but all of the executive power.”12 As we shall see, Scalia was not 
quite right. But why would the framers confine the legislative branch to 
powers “herein granted,” while imposing no such limitation on the ex-
ecutive? That calls out for explanation.

The second oddity is that Sections 2 and 3 list certain specific powers 
of the President, just as Article I, Section 8 lists the powers of Congress. 
But unlike the congressional powers listed in Article I, the presidential 
powers listed in Article II are almost certainly incomplete. Sections 2 
and 3 include some seemingly trivial and unimportant powers, such as 
the power to demand opinions in writing from the principal officers, 
but fail to address some powers of immense importance, such as the 
power to direct foreign policy. Article II states that the President shares 



P u r p o s e ,  S c o p e ,  M e t h o d   9

power with the Senate to choose ambassadors and make treaties, and 
that the President has the unilateral power to receive ambassadors from 
other countries. But that is all it says on the foreign affairs powers. What 
about all the other foreign affairs powers such as entering international 
agreements, supporting or opposing foreign insurrections, forming or 
breaking alliances, voting in bodies like the United Nations, recognizing 
foreign regimes, locating embassies, or abrogating treaties? Article II is 
silent. The gap in domestic matters is less glaring but also concerning. 
The President has express authority to demand the opinions of his of-
ficers, but no express authority to give them guidance or commands. 
That must be an “executive” power, but it is not enumerated.

This book will argue that the two oddities are related: The open-
ended first sentence, the “Executive Vesting Clause,” is the locus of the 
powers seemingly missing from Sections 2 and 3. But that leads us back 
to the problem with which the delegates began on June 1. What are the 
limits on that open-ended grant? Without limits, the Constitution 
would do what Charles Pinckney feared and the delegates sought to 
avoid: create an elective monarchy. Obviously, we have a lot more dig-
ging to do in order to understand how the Constitution creates a presi-
dent who would not be king.

Coverage and Organization

Long as it is, this book does not cover all constitutional provisions per-
taining to the presidency. Almost two-thirds of the words of Article II 
are found in Section 1, setting forth the qualifications, compensation, 
oath of office, and selection procedure for the President and Vice Presi-
dent. These were among the most debated features of the entire Con-
stitution at the Philadelphia Convention—second only to the debate 
over representation of large and small states in the House and Senate. 
Alas, despite the framers’ attention, the mode of selection they devised 
was so flawed it has been the subject of five different constitutional 
amendments,13 and the electoral college remains one of the most criti-
cized features of the Constitution. Here, we will not discuss the proce-
dures for selection, except insofar as they cast indirect light on the 
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powers of the presidency. Rather, this book will focus on presidential 
powers as set forth in the first sentence of Article II, Section 1, the so-
called Executive Vesting Clause, and Sections 2 and 3. These sections 
were scarcely debated at the Convention and were primarily the handi
work of three committees: the Committee of Detail, the Committee on 
Postponed Matters, and the Committee of Style and Arrangement. 
These sections are by far the most important for modern separation-of-
powers controversies pitting the President against the Congress, and 
they deserve close attention.

Two big challenges face anyone trying to understand the founders’ 
conception of the presidency. First and most difficult, the provisions of 
the Constitution bearing on executive power (other than the veto) were 
hammered out in committees whose deliberations were not recorded, 
and were not seriously debated on the floor of the Convention. We are 
therefore forced to deduce the framers’ thinking primarily from what 
they did rather than what they said. Second, the debates over the execu-
tive branch during the ratification struggle tended to be highly general-
ized, with few specifics. We therefore have little direct evidence of the 
public understanding of these provisions of the document.

The book will approach the subject in four stages, each with a differ
ent focus and drawing on a different set of sources and materials. Part I 
presents the first comprehensive account of the entire drafting history 
relevant to presidential powers.14 Much can be inferred from textual 
changes made during the Convention, even when they are unaccompa-
nied by an explanation or even a reported discussion. I operate on the 
assumption that changes are almost certainly deliberate and thus pro-
vide a reliable window into the original design. For example, the Take 
Care Clause started as a simple grant of authority to the President, and 
ended as a duty (not just a power) on the part of the President to super-
intend the execution of law by others, presumably subordinate execu-
tive officers holding positions created by Congress. This tells us a great 
deal about how the executive administration was supposed to run. It is 
especially important to be attentive to the ways in which a change in one 
part of the Constitution can affect the meaning of another—for exam-
ple, how the change to Congress’s war power from “to make war” to “to 
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declare war” affected the scope of the President’s discretion to conduct 
military operations under Article II, or the way in which the Appoint-
ments Clause affects the Take Care Clause.

A principal conclusion is that the framers self-consciously analyzed 
each of the prerogative powers of the British monarch as listed in Black-
stone’s Commentaries, but did not vest all (or even most) of them in the 
American executive. Instead, some were vested in Congress, some were 
vested in the President, and some were denied to the national govern-
ment altogether. At the beginning of the Convention proceedings, vest-
ing the whole of the executive power in one President was dangerously 
king-like, and was overwhelmingly rejected. Once the royal powers 
were parceled out between the branches, with some denied altogether, 
it ceased to be so dangerous to allocate remaining residual executive 
powers to the President, subject to the enumerated powers of Congress, 
which would take precedence. That is why the delegates felt comfort-
able with the first sentence of Article II, which vests “the Executive 
Power” in the President.

Part II examines each of the formerly royal powers, which form so 
large a part of Articles I and II. It looks backward from the Constitu-
tional Convention to antecedents in the British constitution, the Arti-
cles of Confederation, the early state constitutions, and to the episodes 
in prior history likely to have been on the minds of those drafting the 
constitutional language. We know that the framers placed great reliance 
on the lessons of experience—more, for the most part, than on theory. 
It therefore makes sense to assume that the constitutional design is a 
reflection of that experience. For example, it seems likely that the scope 
of the powers imparted by the Commander-in-Chief Clause reflects not 
only the powers exercised by the king under that title, but also (and 
probably more importantly) the movement during the Revolutionary 
War from congressional micromanagement in the early months to 
broad delegations of discretion to Commander in Chief Washington 
during later phases of the war. Every issue of executive power contem-
plated by the drafters of the Constitution had a history. The book’s in-
terpretive assumption is that that history, more than any other evidence, 
casts light on constitutional meaning.



12  I n t r o du c t i o n 

This Part also looks forward, to the earliest debates over constitu-
tional meaning. Almost immediately after ratification, latent ambigui-
ties and gaps appeared that the constitutional text could not uncontro-
versially resolve. These debates took place among President Washington 
and his advisors, in Congress, in public discussion, and sometimes in 
the courts. They are persuasive evidence about original meaning 
because the participants shared the same linguistic and experiential uni-
verse in which the Constitution was drafted and ratified—indeed, many 
were the same men who drafted and ratified it. The goal is to uncover 
the range of meanings reasonably ascribed to the text, as well as to iden-
tify points of consensus. If Washington, Madison, Jefferson, and Ham-
ilton all agreed on a meaning, that meaning is the most probable; if they 
were in disagreement, then the text may simply be ambiguous, and must 
be construed according to other lights.

Readers accustomed to the casual way in which many modern lead-
ers approach their duties to the Constitution might question the as-
sumption that early debates and decisions were a conscientious form of 
constitutional interpretation, but we know that Washington and his 
colleagues carefully weighed the legal implications of their thoughts and 
deeds. “As the first of every thing in our situation will serve to establish 
a Precedent,” Washington wrote to Madison, “it is devoutly wished on 
my part, that these precedents may be fixed on true principles.”15 His-
torian Jonathan Gienapp has gone so far as to describe the period be-
tween 1789 and 1798 as a “Second Creation” of the Constitution—no 
less important to constitutional meaning than the text, framing, and 
ratification itself.16

This book will not extend these inquiries beyond the early years of 
the republic because subsequent practice and precedent cannot con-
tribute much, if anything, to our understanding of the founders’ con-
ception of the presidency. Subsequent practice and precedent may be 
significant, even dispositive, for constitutional interpretation in the 
courts today, however, that is not because it casts light on the original 
constitutional design.

Part III turns to the text and organization of Article II, offering a logi-
cal explanation for the organization of the powers of the presidency and 
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showing how that logical structure provides a simpler and more satisfac-
tory basis for approaching separation-of-powers conflicts between Con-
gress and the President than the current approach, which is based on 
Justice Robert Jackson’s celebrated three-part framework in the Steel 
Seizure case. The primary source here is the text and structure of the 
Constitution itself. Part IV then analyzes a range of contested separation-
of-powers questions, both foreign and domestic. The point is not to 
provide a final resolution of these conflicts, but to demonstrate the pre-
ceding analysis provides a more determinative starting point than most 
scholars have believed. My hope is to show that separation-of-powers 
conflicts can often be resolved, at least provisionally, on the objective 
basis of text and structure, without wading into subjective swamps of 
pragmatism, functionalism, and political expediency.

Interpretive Method

In the past decade, there has been a lively debate between those who 
seek to understand the Constitution on the basis of what the framers 
and ratifiers were likely to have been attempting to achieve by their 
choice of language (“original intent”), and those who look to the mean-
ing that a knowledgeable and reasonable interpreter would likely have 
given to the words at the time of adoption (“original public meaning”). 
This author believes the difference between these approaches has been 
exaggerated. Because legal and constitutional language is chosen for the 
purpose of affecting future events, a reasonable interpreter would read 
the words with that intention in mind. Moreover, to the extent we can 
determine what participants in the constitutional process actually un-
derstood the Constitution to accomplish, this is the best possible evi-
dence of what a reasonable and well-informed person of the time would 
think it to mean.17 This suggests that a practitioner of original public 
meaning will necessarily rely on much the same sources and methods 
as a practitioner of original intent. In any event, this book will present 
all available evidence both of linguistic meaning and of intent. I regard 
this approach as a species of intellectual history, in which we do our best 
to understand past events as the actors would have understood them at 
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the time, unbiased as nearly as possible by our own preferences and 
subsequent experience.

A different set of readers may object to the interpretive method of 
this book because it is too tied to eighteenth-century thinking and not 
sufficiently attuned to the functional needs of our modern society. Orig-
inal meaning is only one element in a modern constitutional argument. 
Precedent, long-standing practice, practical and pragmatic realities, and 
even (to many judges) normative judgments are part of any constitu-
tional lawyer’s toolkit. Even scholars critical of original meaning as the 
primary basis for interpretation, however, typically recognize the value 
of text and history, at least as a starting point. To quote just one thought-
ful non-originalist:

A search for the original intent of the framers provides no panacea 
for the difficulties of legal analysis. Even so, constitutional history is 
always pertinent for what it reveals of the governmental failures the 
framers were trying to correct, and the general purposes of their 
scheme. Just as they learned from the experience and ideas of their 
forbears, we can learn from them.18

My general view is that constitutional interpretation begins with an 
historically-informed understanding of the text but does not stop there. 
It is often necessary to consider longstanding practice—the “historical 
gloss”—that 235 years of constitutional government have stamped on 
the text, both by the courts and by political bodies, and the fact that 
economic, social, and technological changes sometimes entail a certain 
“translation” in order to preserve the original meaning under trans-
formed circumstances.19 But it is important to keep these stages, or 
modes, of interpretation distinct. Before considering subsequent devel-
opments, the interpreter should first examine the text in the light of its 
historical context—and do this, as nearly as humanly possible, with the 
objective eye of a linguist or historian, unpolluted by modern politics 
or results-orientation. This book is not about the later steps, but only 
the first.

In our contentious and polarized times, the text and original under-
standing of the Constitution take on particular significance because 
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there really is no other consensual starting point. There is a reason that 
the House Report on impeachment of President Trump was chock-full 
of quotes from the framers, and so were the responses of Team Trump. 
Americans in the twenty-first century do not agree about what the 
“functional needs” of our modern society are, or what “normative con-
siderations” should apply. These appear to be masks for ideological or 
partisan interests—all the more so since they seem to shift from side to 
side when the presidency shifts from one party to the other. And given 
the current make-up of the federal judiciary, it is not enough to wave 
the magic wand of “functionalism” and assume that members of the 
judiciary will come to a consensus about what functionalism demands. 
Constitutional text and original meaning are the only hope we have for 
finding principles that could constrain modern assertions of presiden-
tial prerogative.

Especially for those who believe that the executive branch has be-
come too imperial, and needs to be scaled back, the original meaning is 
an indispensable resource. Functionalism has the inevitable tendency 
to favor fast, efficient, and decisive action, which tends to mean execu-
tive action. The academy and much of the judiciary favored a function-
alist approach for many decades because it provided more flexibility for 
presidents of which they generally approved. But flexibility is not a vir-
tue if the times call for drawing lines and saying that executive power 
needs to be confined within its constitutional compass.

It is important to offer a caveat about sources: namely, that our 
knowledge of the drafting and ratification of the Constitution is based 
on incomplete and sometimes unreliable texts. Our principal source on 
the debates at the Constitutional Convention, Madison’s Notes, pub-
lished in Max Farrands’s 1911 edition of The Records of the Federal Con-
vention, are sometimes read by naïve readers as if they were a transcript. 
They were anything but. James Hutson has demonstrated that Madi-
son’s Notes cover about a tenth of what was said, and Mary Sarah Bilder 
has impressively shown that the Notes are in many instances idiosyn-
cratic to Madison (as well as incomplete).20 Many of the state ratifica-
tion debates are lost, were destroyed, or were never recorded. Papers 
from the Committee of Detail, which are particularly important to the 
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analysis here, were found among the papers of James Wilson at the His-
torical Society of Philadelphia and the papers of George Mason held by 
his granddaughter. Who knows what is missing? As to letters and news-
paper essays, we have only what happened to survive. This book none-
theless relies on these sources, particularly on Farrand, for the reason 
that there is nothing better. Because we focus here on drafting history 
more than on comments made in debate, and especially on the work of 
the three committees, Bilder’s discoveries about Madisonian manipula-
tion of his notes about the debates are less concerning than they might 
be on other issues. Our knowledge of the Committee of Detail’s drafts 
is independent of Madison’s notetaking.

The secondary literature bearing on these issues is vast. I have made 
no attempt to provide comprehensive citations. Apologies to scholars 
who have been unjustly neglected.



403

I n de x

accountability, 33–34, 157, 160, 343, 349
Act of Settlement (1701), 152, 158, 224
Adams, Abigail, 321
Adams, John: and ambassadors, 183; and 

Appointment Powers, 160, 345; and 
executive powers, 27, 43; and immigration, 
225; and impeachment, 308; and law 
execution, 146–47; treaty negotiations 
by, 177; and war powers, 193, 195,  
198–99

ad hoc naturalization, 222–23
administrative agencies, 334, 337–40. 

See also executive officers; heads of 
departments; independent agencies; 
regulatory agencies

Administrative Procedure Act, 146
advice and consent: on ambassadors, 182–83; 

in Britain, 158; prior instances of, 158–59; 
Senate’s role in, 66, 80, 82, 87, 156–60, 
178–79, 182–83, 265–66, 344, 346; as 
simultaneous actions, 159

Affordable Care Act, 107, 289, 326
agencies. See administrative agencies; 

independent agencies; regulatory 
agencies

Alien Enemies Act (1798), 225, 226, 333
Alien Friends Act (1798), 225–27, 333
aliens, 41, 220–28
Aliens Act (1793), 225, 227–28
Alito, Samuel, 292
Al-Qaeda AUMF, 199
ambassadors: Committee of Detail and, 

186–87, 243; Committee on Postponed 

Matters and, 243; Confederation Congress 
and, 176–77; instruction, dispatch, and 
recall of, 176–77, 180, 183–84; president  
and, 9, 24, 50, 69, 72, 176–88, 243–44; 
“receiving” of, 72, 181–82, 184–88, 243–44, 
272–73, 292–94; Senate and, 9, 42, 69, 72, 
176–84; “sending” of, 176–77, 179–84; 
significance of, in early days of the 
republic, 72, 177; terminology for, 260, 
378n50

Ames, Fisher, 164–65, 249
Anne, Queen, 121, 122, 176, 305
Anti-Ballistic Missile Treaty, 283
Anti-Federalists, 87, 89–92, 205, 209, 250
Antiquities Act, 41
Appointment Powers: advice-and-consent 

linked to, 156–60, 344–46; Commissioning 
Power in relation to, 271–72; Committee 
of Detail and, 69–70, 155–56; debate about, 
155–58; executive, 42, 50, 66, 69–70, 80, 
85, 154–61, 266, 344–46; judges as object 
of, 50, 66; legislative, 42, 69–70, 155–57, 
344–46; Senate as holder of, 42. See also 
creation of offices; Removal Power

Appointments Clause, 11, 78, 180–81, 242
appropriations, budgetary, 105–6, 210
Aristotle, 32
Article I, U.S. Constitution: commander-

in-chief powers in, 206; and delegated 
powers, 274–76; legislative powers in, 8, 
74, 239, 276; naturalization in, 222; veto 
power in, 47

Article I courts, 149



404  i n d e x

Article II, U.S. Constitution: organizational 
logic of, 263–76, 279–81, 327; Pardon Power in 
relation to, 172–73; in ratification debates, 
88; textual interpretation of, 7–9, 12–13. 
See also following entries on individual sections

Article II, Section 1, U.S. Constitution, 8–9
Article II, Section 2, U.S. Constitution: and 

commander-in-chief, 204; committees 
responsible for, 10; enumeration of powers 
in, 8, 236; organizational logic of, 264–67; 
Section 3 compared to, 273; separation of 
powers in, 10

Article II, Section 3, U.S. Constitution: 
committees responsible for, 10; duties of 
the President to Congress, 188; enumera-
tion of powers in, 8, 236; organizational 
logic of, 267–74; and recommendations 
to Congress, 131–32; Section 2 compared 
to, 273; separation of powers in, 10

Article II, Section 4, U.S. Constitution, 8
Article III, U.S. Constitution, 239–40
Article IV, U.S. Constitution, 230–31, 274
Articles of Confederation: Article IX, 24; 

drafting and ratification of, 357n2; executive 
branch nonexistent under, 19; and 
foreign affairs, 187; national government 
powerless under, 24, 143; national revenue 
under, 102; states responsible for law 
execution in, 24, 143; sundry powers 
under, 24; and war powers, 190, 208

Articles of Grievances, 372n57
Attorney General, 149–50
audits, of national finances, 104

Bagley, Nicholas, 42–44, 251
balanced constitution, 31, 35, 153. See also 

mixed regimes
Baldwin, Abraham, 128
Bank of England, 102, 103
Bank of the United States, 103, 220, 323, 349
Bankruptcy Clause, 222, 223
banks, 219
Barbary War, 190, 193, 200

Barron, David, 27, 211, 298
Bas v. Tingy, 192, 198
Bedford, Gunning, 310
Bey of Tripoli, 190
Biden, Hunter, 305–6, 313
Biden, Joe, 305–6
Bilder, Mary Sarah, 15, 16, 79, 247, 364n15
Bill of Rights (Britain, 1689), 29, 31, 37, 116–17, 

202, 215
Black, Hugo, 288–90
Blackstone, William: Commentaries, 11; on 

crown lands, 229; on domestic commerce, 
219; on executive interpretation of the 
law, 148, 149; on executive powers, 33, 43, 
175–76, 238, 252, 256, 340; on foreign 
affairs, 185; on foreign commerce, 214–15, 
218; on habeas corpus, 213; on Immigra-
tion Power, 224–27; and King’s Speech, 
126; on law enforcement, 376n5; on law 
execution, 71, 117, 142; on mixed regime, 
20, 32, 35, 153; on Pardon Power, 173; on 
power over the budget, 105; on prerogatives, 
11, 26–27, 91, 95–96, 121; on proclamations, 
109–13, 331; on removal of officers, 162; 
on royal patronage, 152; on war and peace 
powers, 38, 175–76, 188–89, 192, 201–2, 208

Board of Trade, 121, 217–18
Bosnia, 199
Braddock, Edward, 189
Bradford, William, 140
Brandeis, Louis, 6, 164, 259, 266, 290
Brearley, David, 79, 80
bribery, as grounds for impeachment, 56–61, 

73, 79, 308–9
Britain: and aliens, 220; commerce powers 

in, 214–20; law execution in, 142–45; 
patronage network in, 152–53; structure 
of government, 31–35; whiggish politics/
history in, 20, 111–12, 124, 156, 176, 216. 
See also monarchy; royal powers

broadcast licenses, 334
Brown v. Board of Education, 325
Brutus (pamphleteer), 321



i n d e x   405

budgets, 104–5
Bureau of the Budget, 106
Burton, Harold, 288, 290
Bush, George W., and administration: 

House investigations of, 4; and interroga-
tion techniques, 296–300; and Jerusalem, 
291; presidential power under, 2, 211, 
255–56, 282–83, 296–300

Butler, Pierce, 47, 209

cabinet, 78, 83, 132, 138–40, 170, 185, 244, 265
Caesar, Julius, 49, 202, 264
Carter, Jimmy, and administration, 171,  

186, 282
Case of Proclamations, 110–11, 214, 327, 331, 

370n34
Casto, William, 261
Catholics, and the British Test Act, 115–16
Cato (pamphleteer, probably George 

Clinton), 89, 90–91
Cavalier Parliament, 120
Central Intelligence Agency (CIA), 299
Charles I, King, 29, 118, 120, 207
Charles II, King, 115–16, 120
Chase, Samuel, 311
checks and balances, 51, 306
Chevron deference, 150–51
Chitty, Joseph, 126, 152–53, 217
Church of England, 214
citizenship, 220, 223–24
Citizenship Clause, 220
civil conflict, concerns about, 203, 204
civil list, 102, 105
Civil War, 171
Claim of Right, 372n57
Clark, Tom, 288, 290
Clinton, Bill, and administration, 305, 309, 

318, 319, 324, 381n116
Clinton, Hillary, 3
Clymer, George, 218, 249
coining of money, 103
Coke, Edward, 110, 148, 327, 328, 334, 371n35
colonial governors, 20, 112, 120–21

commander-in-chief: in Britain, 89, 201–2; 
in British vs. U.S. systems, 89, 203–7, 212; 
Bush administration torture policy and 
powers of, 296–300; Committee of Detail 
and, 72, 191, 203–4, 206–9; concerns 
about usurpation of power by, 202–6; 
Continental Congress and, 202; debate 
about, 202–3; prerogative nature of 
powers of, 211–12, 264; president as, 72, 
89, 191, 202–11; in state constitutions, 202. 
See also war powers

Commander-in-Chief Clause: in alternative 
constitutional plans, 49, 72, 203; Bush 
administration and, 2, 211, 296–300; 
and conduct of war, 195–96; historical 
background for, 11; Take Care Clause in 
relation to, 146

commerce: domestic, 219–20; foreign, 178, 
187, 214–19

Commissioning Clause, 270–72
Committee of Detail: accomplishments of, 

64; and ambassadors, 186–87, 243; and 
Appointment Powers, 69–70, 155–56; 
authorial responsibility for Sections 2 
and 3, 10; and coining of money, 103; and 
commander-in-chief powers, 72, 191, 
203–4, 206–9; and Commissioning Clause, 
271; and congressional eligibility for office, 
169–71; Constitutional Convention debate 
of draft from, 75–86, 247; documents 
considered by, 51; enumerations of power 
by, 73–74; and executive branch, 235; and 
executive powers, 39, 67–74, 95–96, 257; 
and Executive Vesting Clause, 67, 69, 84, 
96, 246–47; final product of, 64; and 
foreign affairs, 71–72, 177; and foreign 
commerce, 218; and impeachment, 57,  
59, 73, 308; innovations of, 66–69; and 
law execution, 70–71, 118, 144–45, 269; and 
legislative powers, 67–74, 274–76; mem-
bership of, 62–63, 64–66; and military 
discipline, 208; mission of, 62–63;  
and naturalization, 221–23; New York 



406  i n d e x

Committee of Detail (continued)  
governorship as model for, 21; and Pardon 
Power, 171–72; presidency shaped by, 62, 
66–74; and Recognition Power, 185; and 
recommendations to Congress, 131; royal 
prerogatives as vested by, 68, 73, 74, 95–96, 
274–76, 332; and separation of powers, 74, 
275–76; source documents from, 15–16, 
63–64; and State of the Union Clause, 21, 
127, 129–30; and Treaty Power, 176, 177, 179; 
and war powers, 189, 191, 210

Committee of Eleven. See Committee on 
Postponed Matters

Committee of Style and Arrangement: 
accomplishments of, 10, 83–84; and 
executive powers, 239; and legislative 
powers, 274; membership of, 83; and 
naturalization, 222; organization of 
Article II determined by, 263

Committee of the Whole, 25, 50, 66, 143
Committee on Postponed Matters 

(Committee of Eleven): and ambassadors, 
243; authorial responsibility for Sections 2 
and 3, 10; establishment of, 79; and 
executive branch, 79–83; and executive 
powers, 80–81; and foreign affairs, 178, 
188; and impeachment, 59; and Opinions 
in Writing Clause, 81–82; and privy council, 
79; and selection of the president, 79

common law: and citizenship, 220; and 
executive power, 256; and foreign 
commerce, 214–15, 217; international law 
as part of, 113; and the military, 201, 207; 
prerogatives challenged under, 28, 98, 
109–10, 327

Communications Act (1934), 334
Comptroller of the Treasury, 166–67
concurrence, of executive and legislative 

powers, 181, 260–61, 279, 299
Confederation Congress, 143, 176–77, 178, 187
Connecticut Compromise, 62, 80
Constitutional Convention: debates of 

Committee of Detail draft at, 75–86; 

debates of Committee of Style and 
Argument draft at, 85–86; and federal–
state relationship, 143; original debates at, 
1–2, 9, 15, 36–42, 44–63

constitutional review, 320–26. See also 
judicial review

consulate, in ancient Rome, 34, 343
contempt powers, 133–41
Convening and Adjourning Powers, 268
Convention of Estates, 372n57
coordinate review, 320, 323–25
copyrights, 154
corporate charters, 219–20
corruption: in British patronage system,  

153, 157; as grounds for impeachment, 
58–59, 61, 73, 79, 308–10; protection of 
appointments process from, 346; 
protection of legislative branch from, 
169–70

Corwin, Edward, 164
Council of Revision, 34, 45–47, 79, 124
Council of State, 35, 77
Court of King’s Bench, 216, 327, 331
Court of Star Chamber, 109
Cox, Archibald, 349
creation of offices, 97, 144, 146, 153–55, 180, 

260, 345–46
Creek Indians, 181
criminal prosecutions, 146–47
Cromwell, Oliver, 49, 202, 264
Cromwell, Thomas, 109, 370n26
Crosskey, William Winslow, 68
crown lands, 228–29
Cuba, 186
Currie, David, 164
Curtiss-Wright Case, 334
customs collectors, 151, 347

Dames & Moore v. Regan, 278, 283–84
Davie, William, 82, 88, 379n64
Dayton, Jonathan, 195–96
debt, national, 103–4
Decision of 1789, 163–64, 166–67, 340



i n d e x   407

Declaration of Independence, 22, 27, 121, 
208, 217, 221, 238, 387n121

Declaration of Reasons (Britain, 1688), 116
Declaration of Rights (Britain, 1689), 31, 

116–17, 215
“declare war,” 10–11, 189–94, 210, 211, 299
Declare War Clause, 200
Defense of Marriage Act, 324, 326
delegation: Constitutional Convention 

debate about, 329–35; within executive 
branch, 150; forbidding of, 327–28; of 
legislative power to executive branch, 41, 
128, 145, 227–28, 231, 274–76, 303, 326–35; 
of prerogative powers, 331; scope of, 
331–32, 335

DeLolme, Jean-Louis, 38
Democratic-Republicans, 128, 132
denization, 220, 223–24
departmentalism, 320. See also coordinate 

review
Dershowitz, Alan, 309
Dickinson, John, 19, 56–58, 81, 154–55
diplomats. See ambassadors
Directorate, in Republican France, 34
Dispensing Power, 37, 115–19, 171, 302, 324
district attorneys, 147
District of Columbia, 220, 333
divine right of kings, 110, 370n33
Douglas, William, 289
Dred Scott Case, 324
Duane, William, 349
duties: Article II, Section 3 as collection  

of, 267–74; commissioning, 270–72;  
debt payment, 103–4; information/
recommendations for Congress, 69, 127–29, 
267–68; law execution, 10, 69–71, 118, 144, 
269; nondiscretionary, 270; reception 
of ambassadors, 182, 186, 188; Take Care 
Clause as, 10, 269–70, 302, 343

East India Company, 153, 215–16
East India Company v. Sandys, 215–16
ecclesiastical powers, 214

economic sanctions, 218
Eisenhower, Dwight, 325
elections. See presidency: selection 

procedure for
electoral college, 9, 36, 54–56, 63, 79, 312
Elizabeth I, Queen, 225
Elliott, James, 129
Ellsworth, Oliver: and Appointment 

Powers, 70; as Committee of Detail 
member, 64; on creation of offices, 153; 
and executive branch, 66; and executive 
veto, 46; and naturalization, 224; subsequent 
career of, 66; and war powers, 191, 210

Embargo Power, 217–18
emergency powers, 29
enhanced interrogation, 2, 255–56, 296–300
envoys. See ambassadors
Essex Result (tract), 252–53
Ewald, William, 64
excise taxes, 101
executive agreements, 241, 302
executive branch. See presidency
executive officers, 136, 139, 144, 266, 340, 

347, 349. See also administrative agencies; 
heads of departments

executive orders, 113–14, 241, 371n48. See 
also proclamations

executive powers: administrative vs., 337–40; 
Appointment Powers, 42, 50, 66, 69–70, 
80, 86, 154–61, 344–46; budgetary, 105–7; 
categories of, 277–84; as commander-in-
chief, 72, 89, 191, 202–11; Committee of 
Detail and, 39, 67–74, 95–96, 235, 257; 
Committee on Postponed Matters and, 
80–81; congressional silence/inaction 
not an enablement of, 282–84, 291, 304; 
Congress’s vesting of, 145–46; Constitu-
tional Convention’s three enumerated, 
48, 63, 67; constitutional gaps on, 8–9; 
constitutional vs. legislative allocation of, 
40; constraints on, 39, 42, 48, 49–50, 74, 
77–78, 246, 256–62, 264; councils as 
check on, 45–46; defeasibility of, 258–62, 



408  i n d e x

executive powers (continued) 
359n37; delegation of legislative powers 
to, 41, 128, 145, 227–28, 231, 274–76, 303, 
326–35; drafting of constitutional passages 
on, 10–11; in emergencies, 29; enumera-
tion of, 67–68, 73–74, 236–38, 242–45; 
exceptions and qualifications of, 235, 237, 
248–49, 258–60; federative vs., 37–38; and 
foreign affairs, 8–9, 71–72, 178, 241, 291–95; 
framers’ conception of, 1–2, 6–7, 50; 
historical approach to, 6; and immigration, 
41, 227–28; imperviousness of, 67–68, 91, 
243; over information and recommenda-
tions, 126–33; judiciary appointments, 156; 
Justice Jackson’s approach to, 237–38, 255, 
258, 278–84; legislative, 108, 113–14, 120–41; 
legislative powers compared to, 8, 39, 42, 
68, 110–11; legislative powers in relation to, 
22, 35, 44–48, 51, 123, 181, 258–59, 260–61, 
279, 291–95, 299–300; meaning of, 42–44, 
251–55; New Jersey Plan on, 49; Pardon 
Power, 171–74; partisan perspectives on, 
6–7; in recent administrations, 2–5; 
Recognition Power, 180–82, 185–88; for 
removal of officers, 161–69; Removal 
Power, 161–69; Resolution 7’s conception 
of, 23–26, 33, 39–40, 43–44, 253; royal 
powers compared to, 1, 11; royal preroga-
tives transferred to, 68; scope of, 11, 25–26, 
29, 37, 40, 43, 49–50, 85, 91–92, 235–38, 
255–62, 278–79, 341–50; strictly defined 
(“executive by nature”), 24, 37–40, 42–44, 
74, 91, 97, 144, 238–39, 254, 257–58, 329–30; 
Treaty Power, 80–81, 178–79; Virginia  
Plan on, 43–44, 48, 245–46, 274; and war, 
11, 49, 75, 189–211, 288–89, 298, 384n63. 
See also duties, not powers; prerogatives; 
presidency; royal powers; unitary executive

executive privilege, 134–35, 138–41, 315–16
executive tribunals, 258
Executive Vesting Clause, 235–62; and am-

bassadors, 181, 183; Committee of Detail 
and, 67, 69, 84, 96, 246–47; Committee of 

Style and Arrangement and, 84–85; 
competing meanings of, 235–38; documen-
tary context of, 239–41; early reactions to, 
245–51, 254–55; enumeration of powers 
in relation to, 236–38, 242–45; and 
executive orders, 114; and foreign affairs 
powers, 241; Hamilton and, 50; historical 
background for, 252–54; nonsubstantive 
interpretation of, 237–38, 242, 246, 290; 
Recognition Power linked to, 188; redun-
dancy as issue for, 242–45; Removal 
Power linked to, 164–66, 336; scope of 
powers implied by, 9, 11, 25, 85, 92, 255–62; 
single-person presidency specified in, 85, 
235, 246–47, 343; statement of, 8, 238; 
substantive interpretation of, 235–37, 241, 
245–55, 258–59, 262; Take Care Clause in 
relation to, 144; and unitary executive, 
341; and war powers, 191–92; Zivotofsky 
Case and, 291–95

executive veto, 122–26; absolute, 46, 49, 
121–23, 125–26; in Britain, 45, 57, 121–23, 
126; congressional weapons against, 107; 
constitutional formulation of, 44–48; 
constitutionality vs. policy as rationale 
for, 125; debate about, 46–47, 124–25; 
judiciary’s proposed role in, 45–47, 79; 
legislative character of, 47, 263; legislative 
powers held in check by, 35; override 
provision for, 46–47, 79, 85–86, 123, 266; 
presidential uses of, 126; suspensive, 47; 
terminology concerning, 123; textual 
location of, 47, 263; unconstitutionality 
as grounds for, 323; in Virginia plan, 25

exports, taxation of, 62

faction, 60, 317–18
Farrand, Max, The Records of the Federal 

Convention, 15–16
Federal Communications Commission, 

334, 336
Federal Farmer (pamphleteer), 89
federalism, 64, 74, 101, 172, 275–76, 321



i n d e x   409

The Federalist, 56, 204, 326; No. 15, 143; No. 25, 
190; No. 37, 256; No. 45, 74; No. 46, 264; 
No. 47, 145; No. 49, 321; No. 65, 60, 310, 
318; No. 69, 89, 91, 178, 186, 187, 203–4, 
209, 250, 293; No. 70, 143, 343; No. 72, 340, 
343–44; No. 73, 125, 126, 347; No. 74, 209, 
244; No. 75, 97, 339; No. 76, 87, 349; 
No. 77, 128, 131, 380n92

Federalists: and contempt powers, 135; 
Ellsworth and, 66; and executive powers, 
91–92, 250; and impeachment, 311; and 
information/recommendations for 
Congress, 128, 129, 133; and interpretation 
of the Constitution, 322; and Treaty 
Power, 181; and war powers, 195–97

Federal Trade Commission (FTC), 336–37
federative powers, 37–38, 50, 72, 252
Field v. Clark, 334
First Bank of the United States, 220
First Congress: and ambassadors, 182; and 

Attorney General, 150; and branches of 
government, 82; and delegation, 333; and 
executive administration, 336, 338; and 
executive branch, 20; and executive 
powers, 249–50; and law enforcement, 
146–47; and removal of officers, 163; and 
Treasury Department, 132

Ford, Gerald, 171
foreign affairs: and ambassadors, 176–85; in 

Britain, 175–76; Committee of Detail and, 
71–72, 177; Committee on Postponed 
Matters and, 178, 188; communication 
rights concerning, 184–85; debate about, 
177; executive powers concerning, 8–9, 
71–72, 178, 241, 291–95; legislative powers 
concerning, 9, 72, 177–78, 184–85; 
prerogatives as useful for, 27–28; recogni-
tion of foreign governments, 185–88, 
272–73, 291–95; Senate and, 187–88. 
See also ambassadors; treaties; Treaty 
Power; war powers

Foreign Relations Authorization Act, 291
forest laws, 229

Fortescue, John, 109
Fourteenth Amendment, 220
Fox, Charles James, 162, 216–17
framers: constitutional debates involving, 

12; experience–not theory–as guide for, 11, 
19, 98; and judicial review, 46; presidency 
as conceived by, 10; presidential powers 
as conceived by, 1–2, 6–7, 50; royalist 
sentiments of, 357n6 France: ambassa-
dors to, 177, 183; immigration to Britain 
from, 225; Quasi-War against, 190, 192, 
194–98, 200; recognition of government 
of, 185

Franklin, Benjamin: and Appointment 
Powers, 155, 379n64; and conduct of 
Constitutional Convention, 2; and 
eligibility for elected office, 224; and 
executive branch, 306; and executive 
powers, 46, 58; and executive veto, 124; 
and privy council, 81; treaty negotiations 
by, 177

French Revolution, 185, 194
functionalism, 15, 294

Gage, Thomas, 387n121
Gallatin, Albert, 105, 137, 196, 197
Garland, Merrick, 156, 378n58
Genêt, Edmond, 184, 243
George I, King, 32
George II, King, 32, 202
George III, King, 20, 32–33, 37, 103, 121, 153, 

162, 189, 216, 218, 228, 237
Gerry, Elbridge: and Committee of Detail, 

62–63; and congressional eligibility for 
office, 170; and executive branch, 34, 77, 
343; and executive officers, 244; and 
executive veto, 45–47, 86; and impeach-
ment, 58, 60; and naturalization, 224; 
opposition of, to Constitution, 83; and the 
Senate, 80; and standing armies, 103; and 
treaties, 179; and war powers, 191–93, 299

Gibbons v. Ogden, 84, 295
Gienapp, Jonathan, 12



410  i n d e x

Glorious Revolution, 29, 102–3, 116, 120, 156, 
207, 215–16

Goldsmith, Jack, 262, 297, 303
Goldwater v. Carter, 282
Gorham, Nathaniel, 64, 66, 70
Government Accountability Office, 306, 313
governors: colonial, 20, 112, 120–21; roles of 

earliest, 20–21, 22, 27, 124
Guantanamo detention center, 258, 297

habeas corpus, suspension of, 29, 213–14
Habeas Corpus Acts, 31, 213
Haitian Revolution, 333
Hale, Matthew, 148, 229, 340
Hamilton, Alexander: and ambassadors, 

293–94; and Appointment Powers, 50, 66, 
344–45; and commander-in-chief, 209; 
and compulsion of testimony, 138–40; and 
economics, 103, 104; and executive branch, 
35, 143, 190, 343; and executive powers, 
49–50, 74, 89–92, 236–37, 240, 248–50, 
253–55, 258–62, 293; and executive veto, 
86, 123, 125–26; on faction, 60, 317–18; and 
foreign affairs, 178, 186, 187; and impeach-
ment, 310–11; and judicial review, 321, 322; 
and law execution, 143, 152; and legislative 
powers, 97; as member of Committee of 
Style and Arrangement, 83; and naturaliza-
tion, 224; on Opinions in Writing Clause, 
244; Pacificus essays, 50, 236–37, 248–49, 
255, 260–61, 272; and Recognition Power, 
185; on removal of officers, 163; and 
removal of officers, 380n92; and Secretary 
of the Treasury, 128, 132–33, 151, 376n64; on 
selection procedure, 56; and the Senate, 
87; and State of the Union Clause, 128, 
374n35; as Treasury Secretary, 52–53, 338, 
347; and war powers, 190, 193, 194–95. 
See also Hamilton Plan

Hamilton Plan: commander-in-chief powers 
in, 72, 203, 209; and executive branch, 339; 
executive branch in, 49–50; war powers in, 
49–50, 190

Harvard College, 219
heads of departments: appointments made 

by, 272; authority of, 71; constraints  
on, 129; proposed information-and-
recommendations powers for, 131.  
See also administrative agencies; executive 
officers

Henfield, Gideon, 113
Henry, Patrick, 88, 89–90, 205
Henry VIII, King, 103, 109, 228, 327
high crimes and misdemeanors, 56–57, 60–61, 

305, 309, 311, 312, 317
Holmes, Oliver Wendell, 242, 244
House of Commons, 31–34, 216–17
House Rules Committee, 121
Hume, David, 32, 35, 109, 122–23
Humphrey’s Executor v. United States, 168, 337
Hutson, James, 15

immigration, 41, 221, 224–27, 390n68
Immigration and Nationality Act, 115, 228
Immigration Power, 224–27
impeachment: in Britain, 57, 60, 314; of 

Clinton, 305, 309, 318; Committee of 
Detail and, 57, 59, 73, 308; Committee 
on Postponed Matters and, 79; and 
compulsion of testimony, 137–38, 314; 
Constitutional Convention vote on, 
58–59; constitutional formulation of, 47; 
debate about, 56–61, 306–12; framers’ 
words used as evidence in Trump’s, 15; 
grounds for, 56–61, 79, 306–12; issues 
concerning, 5; of Nixon, 315, 317; Pardon 
Power not applicable to, 173; political 
costs of, 318–19; political motivations 
for, 310–13; in state constitutions, 307–8, 
316–17; trial for, 59–60; of Trump, 5, 15, 137, 
304–6, 309, 312–16, 318–19; two-thirds 
vote requirement for, 316–19

impost, 101
Impoundment Control Act (1974), 106
incapacity, as grounds for removing 

president from office, 310



i n d e x   411

independent agencies, 335–41. See also 
regulatory agencies

Independent Counsel, 342
India Bill, 216–17
Indian tribes, 333
Information Clause. See State of the Union 

Clause
INS v. Chadha, 223
intelligible principles, 228, 231, 328, 331–35
Internal Revenue Service (IRS), 4, 314
international law: Bush administration 

interrogation policy and, 297; and 
immigration, 391n68; and recognition of 
countries, 182, 186–87; war-related, 113, 
193, 196–98, 212

interpretive method: controversies over 
originalist interpretations, 13, 356n17; 
difficulties presented by sources, 15–16; 
historical/close-reading, 6, 13–15; impor-
tance of changes to constitutional drafts 
in, 10; importance of earliest constitu-
tional debates in, 12; importance of 
framers’ experiences in, 11; overview of, 
13–16; rejection of partisanship in, 6, 15; 
varieties of, 6, 14

interrogation. See enhanced interrogation
Intolerable Acts, 20
Iran Freedom and Counter-proliferation 

Act (2012), 303
Iranian nuclear deal, 300–304
Iran Sanctions Act (1996), 303
Iran Threat Reduction and Syria Human 

Rights Act (2012), 303
Iredell, James, 82, 88–89, 254, 360n48, 

387n125
IRS. See Internal Revenue Service
ISIS, 199

Jackson, Andrew, 3, 118, 319, 323, 325, 348–49
Jackson, Robert, 13, 237–38, 255, 257–58, 278, 

288–92, 300, 326–27
James I, King, 110, 148, 327, 370n33
James II, King, 29, 115–16, 118, 269

Jay, John: and ambassadors, 182; and 
Appointment Powers, 160; and executive 
powers, 248, 255; and treaties, 159, 177, 
184; and war powers, 193

Jay-Gardoqui Treaty, 81, 178
Jay Treaty, 136–37
Jefferson, Thomas: and ambassadors, 177, 

182–83, 243, 248; and Appointment 
Powers, 160; and Barbary War, 190, 193, 200; 
and contempt powers, 135; and control of 
expenditures, 106; and delegation, 334; 
and embargoes, 217; and executive powers, 
74, 92, 236, 248, 254–55, 257, 259–62, 313, 
329–30, 332, 340; and foreign affairs, 184; 
and law execution, 146–47, 151–52, 321–26; 
Manual of Parliamentary Practice, 135, 
375n52; and recommendations to Congress, 
133; and State of the Union Clause, 130; 
treaty with France negotiated by, 159; and 
war powers, 193

Jeffersonian Republicans, 129, 135, 137, 196, 
226, 260, 311, 322–24

Jerusalem, 145–46, 291–95
Johnson, William Samuel, 83
Journal of Constitutional Convention, 78, 

154, 191, 247
judicial review, 25, 46, 320–25
judiciary: appointments to, 156; indepen

dence of, 148, 156; interpretation of the 
law by, 148–49, 151; powers of, 239–40; 
presidency in relation to, 151–52, 156; role 
proposed for, in executive veto power, 
45–47, 79, 124. See also judicial review

Kennedy, Anthony, 291
Kent, James, 135
Kentucky Resolution, 322
Kesavan, Vasan, 374n32
King, Rufus: and executive branch, 44, 254; 

and impeachment, 58–59; and judicial 
role in veto, 46; as member of Commit-
tee of Style and Arrangement, 83; notes 
of, 39; and war powers, 191, 210



412  i n d e x

King’s Speech, 126, 130
Knox, Henry, 138, 140
Korean War, 237, 287

lands discovered or conquered, 229–30
law enforcement, 146–47, 313–14, 324, 376n5
law execution: in Britain, 142–45; Commit-

tee of Detail and, 70–71, 118, 144–45, 269; 
Constitutional Convention and, 10, 117–18; 
as duty, not power, 10, 69–71, 118, 144, 269; 
execution of power vs., 41, 43; executive 
administration necessary for, 270, 337; 
executive interpretation in relation to, 
148–52, 304, 320–26; executive powers 
inclusive of, but not limited to, 24, 42, 48, 
50, 70, 144–52, 251–55, 339–40; implica-
tions of passive voice construction for, 71, 
145; presidential intervention in, 146–48, 
313–14; states’ role in, 24, 143; Supreme 
Court on, 118–19; suspending or dispens-
ing of laws, 115–19; Take Care Clause and, 
10, 71, 118–19, 269–70, 324

lawmaking powers, 107–19; British struggle 
over, 108–12, 327; delegation of, 327–28; 
presidency and, 108, 113–14; scope of, 108

law of nations. See international law
Lederman, Marty, 27, 211, 298
Lee, Richard Bland, 182
legislative powers: Appointment Powers,  

50, 66, 344–46; in Article I, 8, 74, 239, 276; 
Committee of Detail and, 67–74, 274–76; 
Committee of Style and Arrangement 
and, 274; compulsion of testimony, 133–41, 
314; constraints on, 67; creation of offices, 
97, 144, 146, 153–55, 180, 260, 345–46; 
delegation of, to executive branch, 41,  
128, 145, 227–28, 231, 274–76, 303, 326–35; 
enumeration of, 67–68, 73–74, 84–85; 
executive exercise of, 108, 120–41; executive 
powers compared to, 8, 42, 68, 110–11; 
executive powers in relation to, 22, 35, 
44–48, 51, 123, 181, 258–59, 260–61, 279, 
291–95, 299–300; and foreign affairs, 9, 72, 
177–78, 184–85; and foreign commerce, 

178, 187; framers’ conception of, 113; and 
immigration, 390n68; lawmaking powers 
and, 107–19; and military discipline, 
207–8; Naturalization Power, 222–23, 
227–28; Necessary and Proper Clause on, 
85; Recognition Power, 186; and Removal 
Power, 168; royal prerogatives transferred 
to, 68, 73, 74, 95–96, 206, 246, 257, 259, 
274–76, 332; scope of, 112–13; strictly 
defined, 327–28; and war, 10–11, 39, 49, 72, 
75–77, 189–201, 206–9, 288–89, 298–99. 
See also duties, not powers

Legislative Vesting Clause, 328
legislative veto, 223
legislature. See U.S. Congress/legislature
Lessig, Lawrence, 336–40
letters of marque and reprisal, 191
Libya, 199–201
Lincoln, Abraham, 29, 113, 171, 323, 324
Little v. Barreme, 199
Livingston, Edward, 193
Locke, John: and delegation of legislative 

powers, 328, 334, 335; on executive 
powers, 43, 83; and federative powers, 28, 
37–38, 72, 252; on foreign affairs, 37–38; 
on prerogatives, 27–28, 98, 252; on threats 
to freedom, 304

Lofgren, Charles, 193
Louis XVI, King, 194

Madison, James: and ambassadors, 182–83, 
294; and Appointment Powers, 156, 160; 
on branches of government, 256; and 
compulsion of testimony, 134, 136–37; 
and coordinate review, 325; and corporate 
charters, 219–20; on creation of offices, 
153–54; and delegation, 329–35, 333;  
and executive branch, 21–22, 27, 34, 35, 
39–41, 45–46, 52, 75, 81, 99, 360n48; and 
executive interpretation of the law, 149; 
and executive powers, 24, 40, 68, 71, 74, 
92, 97, 236, 238–39, 248–49, 255, 257, 261, 
329–31, 337; and executive veto, 44–45, 47, 
79, 86, 123–24; and foreign affairs, 177; on 



i n d e x   413

governors’ roles, 20; vs. Hamilton, 128; 
Helvidius essays, 185, 236, 248, 260–61,  
272; and impeachment, 56, 58–60, 308, 
310, 312; and judicial review, 322–23; and 
judicial role in veto, 45–47, 124; and law 
execution, 145, 321; and legislative powers, 
123; and Madison’s Notes, 15, 16; as 
member of Committee of Eleven, 79; as 
member of Committee of Style and 
Arrangement, 83; and naturalization, 223, 
224; and peace treaties, 80; and public 
lands, 230; and Recognition Power, 185; 
on removal of officers, 163–67, 261–62; 
Report of 1800, 333; and the Senate, 76, 
80–81; on standing armies and militias, 
204, 264; on state–federal relationship, 
74; and Take Care Clause, 270; and 
treaties, 179, 382n16; and Treaty Power, 
77; Virginia Plan written by, 1, 23; and war 
powers, 189, 191–93, 201, 210, 299

Madison’s Notes, 15, 16, 38, 39, 60, 66, 128, 
154, 158, 172, 191, 210, 219, 247, 364n15

Magna Carta, 27, 29, 99–101, 214, 224, 257, 
368n2

maladministration, 60–61, 138, 309
Mansfield, Lord, 117
Marbury v. Madison, 151, 270, 321
Marshall, John, 147, 220, 327–28, 332, 334
Martin, Luther, 171
Mason, George: and Appointment Powers, 

156–58; and Bill of Rights, 21; and 
compulsion of testimony, 134; and 
congressional eligibility for office, 170; 
and executive branch, 34, 77, 81, 86, 343, 
360n48; and executive officers, 244; and 
executive veto, 86; and impeachment, 
56–58, 307, 308, 310, 312; and judicial role 
in veto, 46; Objections to the Constitution 
of Government, 86; and Pardon Power, 
172; on selection procedure, 55; source 
documents from, 16

Massachusetts: advice-and-consent model 
in, 265; commander-in-chief powers  
in, 203, 206; executive veto in, 124; 

governorship of, 21; ratification of 
Constitution by, 88

McClurg, James, 203
McCulloch v. Maryland, 220
McHenry, James, 194–95
Mercer, John Francis, 128–29, 170
military coups, 90
military discipline, rules for, 207–8
militias, 203–4, 264, 386n96
ministerial government, 31–35, 52–53, 57, 

145, 170, 265
missing prerogatives, 184, 371n45
mixed regimes, 20, 31–35, 123, 153
monarchy: absolute, 29; American 

antipathy toward, 20; American support 
of, 357n6; continental vs. British concep-
tions of, 109, 370n26; divine right theory 
of, 110, 370n33; lands of, 228–30; Parlia-
ment summoned by, 126; presidency 
compared to, v, 25–26, 36, 57, 89–92, 130, 
276. See also royal powers

money. See coining of money
monopolies, 154, 219
Monroe, James, 177, 183, 347–48, 383n30
Montesquieu, Charles-Louis de Secondat, 

Baron de La Brède et de, 20, 32, 38, 43, 
153, 225, 252

Morris, Gouverneur: as ambassador, 177; and 
Appointment Powers, 155–58, 160–61; and 
coining of money, 103; and commander-
in-chief, 202–3, 209; on creation of offices, 
153; and executive branch, 19, 22, 35, 51–53, 
77–78, 81; and executive officers, 244; and 
executive powers, 239; and executive veto, 
45, 86, 125; and foreign commerce, 218; and 
impeachment, 57–60, 307, 310, 312, 316–18, 
364n12; influence of, 51–52; and judicial 
review, 322; and law execution, 71; as 
member of Committee of Eleven, 79; as 
member of Committee of Style and 
Arrangement, 83, 263; and ministerial 
system, 33; and naturalization, 224; and 
Opinions in Writing Clause, 78, 81–82; 
and Pardon Power, 172; and public lands, 



414  i n d e x

Morris, Gouverneur (continued)  
230; and recommendations to Congress, 
131; on removal of officers, 162; on republi-
can government, 19, 51; on selection 
procedure, 54–56; and State of the Union 
Clause, 127–29; systemic perspective of, 51; 
and treaties, 76, 81; and war powers, 210

Morrison v. Olson, 168
Mortenson, Julian Davis, 42–44, 251
Mueller, Robert, 305
Murray, William Vans, 137
Mutiny Acts, 31, 102–3, 120, 202, 207, 330
Myers v. United States, 259, 290

Napoleon Bonaparte, 202
National Defense Authorization Act 

(2012), 303
National Labor Relations Board, 336
national monuments, 41, 145, 231
naturalization, 220–24, 227–28, 390n52
Naturalization Act (U.S., 1790), 390n52
Naturalization Clause, 222–23, 295
natural rights theory, 332
Navigation Acts, 72, 217–19
Necessary and Proper Clause: and creation 

of offices, 153–54, 163; and defeasibility of 
presidential prerogatives, 359n37; enu-
meration of powers balanced by, 240–41; 
and executive administration, 244–45, 
341–42, 346; as innovation of Committee 
of Detail, 67; open-ended nature of, 178; 
and public lands, 231; and relationship of 
legislative to executive powers, 210, 244–45

negative power. See executive veto
Nelson, Eric, 91, 357n6
Neutrality Proclamation (1793), 113, 236, 260
New Hampshire: commander-in-chief 

powers in, 203, 206; ratification of 
Constitution by, 88

New Jersey Plan: commander-in-chief 
powers in, 72, 203, 209; executive branch 
in, 19, 49; naturalization in, 221, 223; 
rejection of, 47, 48; taxation in, 101–2; 
war powers in, 190–91

New Originalists, 356n17
New York: governorship of, 21, 88, 124; 

impeachment in, 307; and information/
recommendations for Congress, 21, 127; 
ratification of Constitution by, 87–88

New York Ratifying Convention, 372n57
Nixon, Richard, 105, 106, 171, 315, 317, 325, 349
nondelegation doctrine, 327–35
Non-Intercourse Act, 194, 199
North, Lord, 32, 217
North Carolina: ratification of Constitution 

by, 88–89
Northwest Territory, 230, 333

Obama, Barack, and administration: and 
constitutional review, 324, 326; contest-
ing of appointments of, 344; and control 
of expenditures, 107, 289; and executive 
orders, 114, 145; House investigations  
of, 4; and immigration laws, 115, 119; 
and Iranian nuclear deal, 300–304; and 
Jerusalem, 291; presidential power under, 
2–3, 282, 283, 297, 300–304, 314; and war 
powers, 200–201

Office of Legal Counsel (OLC), Department 
of Justice, 199–201, 297–98

Office of Management and Budget, 305–6, 
341

OLC. See Office of Legal Counsel (OLC), 
Department of Justice

Old Whig (pamphleteer), 89
omnibus spending bills, 107
Opinions in Writing Clause: application of, 

82–83; claimed redundancy of, 244; 
Committee on Postponed Matters and, 
81–82; and compulsion of testimony, 138; 
defined, 81; and executive administration, 
78, 79, 244–45, 265, 340; as prerogative 
power, 264; ratification debates on, 82; as 
substitute for advisory council, 81–82

oversight power, congressional, 138

Page, John, v, 129, 137
pamphlet wars, 89



i n d e x   415

Pardon Power, 171–74, 242, 264, 321, 326, 
381n116

Parliament: American antipathy toward, 
357n6; commerce powers of, 216–20; 
compulsion of testimony as power of, 
133–34; and judiciary appointments, 156; 
and ministerial system, 31–35; Naturaliza-
tion Power of, 220, 222; power of the 
purse held by, 25, 100–102, 202; royal 
summoning/dismissal of, 126, 268;  
and rules for military discipline, 207; 
struggle with monarch over powers,  
20, 29

partisanship: and executive powers, 6–7;  
in impeachment proceedings, 60; in 
interpretation, 6, 15

passports, 291–95
patents, 154
Paterson, William, 198
patronage, 152–53
peace powers: debate about, 80–81; Senate 

as holder of, 39. See also Treaty Power; 
war powers

Pelosi, Nancy, 314
Pennsylvania: and information/recommen-

dations for Congress, 127; ratification of 
Constitution by, 88

Pentagon Papers Case, 290
People’s Republic of China, 186
Petition of Right (1628), 29, 31, 37, 207, 214
Philadelphia Convention. See Constitu-

tional Convention
Pickering, John, 311
Pierce, William, 360n48
Pinckney, Charles: and compulsion of 

testimony, 134; and congressional 
eligibility for office, 169–70; on creation 
of offices, 153; and executive branch, 50, 
65, 77–78, 86, 175; and executive officers, 
244; and executive powers, 1, 9, 25–26, 28, 
36–37, 39–42, 44, 246, 329–31; and executive 
veto, 86; and foreign affairs, 177; and 
impeachment, 57–59; and naturalization, 

224; on selection procedure, 55; and war 
powers, 188–90. See also Pinckney Plan

Pinckney, Charles Coatesworth, 25, 40, 
62–63, 74, 177, 329, 331

Pinckney Plan: commander-in-chief powers 
in, 72, 203; executive branch in, 50, 253; 
impact of, 50–51, 69; later version of, 
363n48; on removal of officers, 162; 
whereabouts of, 50–51, 362n47

Pitt, William, the Younger, 162
polarization, political, 3, 14, 318, 319, 344–45, 

351
policy: presidential role in, 52–53, 130–33; 

recommendations to Congress as vehicle 
for, 131–33; State of the Union address as 
vehicle for, 130–31

Polk, James, 125
Polybius, 32
ports, 218
power of the purse: conduct of war con-

strained by, 25, 200, 202, 210; congressional 
powers composing, 102–7; Constitutional 
Convention and, 102–3; Parliament as 
holder of, 25, 100–102, 202

powers, allocation of, 95–99. See also emer-
gency powers; executive powers; federative 
powers; legislative powers; prerogatives; 
royal powers; separation of powers

Prakash, Sai, 167, 382n28
prerogatives, 26–31; Convention’s and 

Committee of Detail’s allocation of, 39,  
68, 73, 95–96, 98, 108, 206, 213, 226, 235, 
246, 257, 259, 274–76, 332; debate about, 
36–37; defense of, 27–28; delegation of, 
331; examples of, 27; existing or repudi-
ated, at time of U.S. Constitution, 30,  
39; imperviousness of, 26–27, 31, 359n37; 
legislative vs. executive, 37–38; meanings 
of, 26–29, 43, 98; missing, 184, 371n45; as 
non-core powers, 98; objections to, 27,  
29, 39; presidential, 27, 31, 35, 37, 90–91, 
264–67, 280; royal, 26–33, 35, 37, 44, 68,  
91, 99, 206, 213–31; scope of, 29; sundry, 
framers’ responses to, 213–31



416  i n d e x

presidency: administrative functions overseen 
by, 52, 266; administrative organization 
of, 77–79, 244–45, 265; advising of, 35, 
77–78, 81–82; and ambassadors, 9, 24, 50, 
69, 72, 176–88, 243–44; characteristics of, 
2, 143; Committee of Detail’s work on, 62, 
66–74; Committee on Postponed Matters 
and, 79–83; competing conceptions of, in 
drafting of Constitution, 22–23; debate 
about, 36–42; independence of, 23–24, 35, 
39, 44, 54–55, 79; interpretation of the law 
by, 148–49, 320–26; intervention in law 
enforcement by, 146–47, 313–14; judiciary 
in relation to, 151–52, 156; length of term, 
58; as locus of congressional requests for 
testimony, 138–40; ministerial government 
compared to, 31–35; models for, 19–23, 26, 
37; monarchy compared to, v, 25–26, 36, 
57, 89–92, 130, 276; New Jersey Plan on, 
49; policy role of, 52–53; Resolution 7’s 
conception of, 23–26; selection procedure 
for, 9, 36, 52, 54–56, 63, 75, 79, 363n2; 
Senate compared to, 87; as single person, 
1, 33, 47–48, 65, 67, 70, 85, 96, 235, 246–47, 
343; size of country as consideration in 
planning, 19; understanding framers’ 
conception of, 10. See also executive powers; 
unitary executive

presidential powers. See executive powers
primary system, for selecting presidential 

candidates, 363n2
private bills, 220, 222, 389n31
privy councils: advise-and-consent role of, 

158; for appointments, 157; in Britain, 33, 
112, 116, 217, 221; Council of Revision 
likened to, 34, 45–47; Council of State 
likened to, 35; Opinions in Writing 
Clause as substitute for, 81–82; rejection 
of, 35, 46–47, 244, 265, 343; Senate 
likened to, 76; support for, 33, 35, 45–47, 
78–79

Proclamation Power, 37, 112, 114–15, 117, 290, 
329, 371n45

proclamations, 41, 109–14, 227–28, 236, 241, 
331, 371n48. See also executive orders

Proposed Constitution for Virginia (1783), 
329–30, 332

public lands, 230–31, 333. See also national 
monuments

Quasi-War, against France, 190, 192, 194–98, 
200

Randolph, Edmund: and Appointment 
Powers, 69–70, 155, 157–58; as Committee 
of Detail member, 64–66; and compul-
sion of testimony, 134, 140; draft of 
Constitution in handwriting of, 64, 70, 
72, 118, 127, 246, 386n96; and executive 
branch, 34, 40, 65–66, 209, 343; as governor 
of Virginia, 1, 34, 65; and impeachment, 59; 
and Pardon Power, 171–72; and Treaty 
Power, 77; Virginia Plan introduced by, 1, 50

ratification debates, 82, 87–92
Read, George, 155
Reagan, Ronald, and administration, 114, 

323, 324, 341
reasonable doubt standard, 317
Receive Ambassadors Clause, 182, 185–88, 

243–44, 272–73, 292–94
Recess Appointment Power, 266, 267
Recognition Power, 180–82, 185–88, 272–73, 

291–95
Recommendation Clause, 128, 131, 263, 

267–68, 273, 374n32
recommendations, of president to 

Congress, 131–33. See also State of the 
Union Clause

regulatory agencies, 168–69, 245, 337, 341. 
See also administrative agencies; 
independent agencies

Reinstein, Robert J., 371n45
Removal Power, 161–69, 184, 245, 261–62, 

335–41
“repel sudden attacks/invasions,” 72, 75, 

191–95, 197, 203–4, 210, 299



i n d e x   417

republican government: Morris on, 19, 51; 
Wilson on, 37

Republican Party, 3
Republic of China (Taiwan), 282
Resolution 7, Virginia Plan: amendments 

to, 39–42; debate about, 1, 25–26, 33–34, 
36; executive power as conceived by, 
23–26, 33, 39–40, 43–44, 253; and law 
execution, 117–18; scope of powers implied 
by, 26; text of, 23; and war powers, 190

Resolution 8, Virginia Plan, 45
Resolution 9, Virginia Plan, 47
Resolution 10, Virginia Plan, 47
revenue: sources of government, 101
revisionary power. See executive veto
Richardson, Elliot, 349
Roberts, John, 292, 324
Rodino, Peter, 315
Roman consulate, 34, 343
Roman Republic, 177
Roosevelt, Franklin Delano, 186, 287, 323, 325
Royal Africa Company, 216
royal powers: and commerce, 214–20; to 

create offices, 152–53; and law execution, 
142–45; and lawmaking, 108–12, 327; 
legislative, 120–21; limitations on, 33, 
256–57; Pardon Power, 171; prerogatives, 
26–33, 35, 37, 44, 68, 91, 99, 206, 213–31; 
presidential powers compared to, 1, 11; 
Recognition Power, 185; to summon/
dismiss Parliament, 126, 268; over war 
and peace, 25–26, 175, 201–2. See also 
monarchy

royal veto, 45, 57
Ruckelshaus, William, 349
Rutherford, Samuel, 38
Rutledge, John: and Appointment Powers, 

69–70, 160; character of, 365n18; as 
Committee of Detail member, 64–66; 
on creation of offices, 153; drafts of 
Constitution annotated by, 64, 72, 127, 
222; and executive branch, 36, 38–39, 40, 
44, 65–66, 71, 96, 246; and foreign 

commerce, 218–19; as governor of South 
Carolina, 36, 38, 65, 72, 124; and immigra-
tion, 226; and impeachment, 59; and law 
execution, 71; and legislative powers, 67, 
247; and State of the Union Clause, 127; 
and war powers, 188–89, 339

Scalia, Antonin, 8, 292, 324, 328
Schmitt, Carl, 28
Second Amendment, 205
Second Bank of the United States, 220, 323
Second Congress, 333
secretaries: in executive branch, 77–78
Secretary of Defense, 342
Secretary of the Treasury, 151. See also U.S. 

Department of the Treasury
Securities and Exchange Commission, 336
Sedition Act, 321, 323, 325, 326, 333
separation of powers: application of 

text-and-structure criteria to questions 
of, 13; balance of powers and, 22, 124–25; 
Bush administration interrogation policy 
and, 296–300; categories of presidential 
power and, 278–84; and checks and 
balances, 51, 306; Committee of Detail 
and, 74, 275–76; contemporary context 
of events as factor in deciding, 282–83; 
delegation of powers and, 327; effective-
ness of, 6; enumeration of powers and, 
276; framers’ conception of, 99–100; 
Justice Jackson’s approach to, 13, 278–84; 
legislative foundations of, 100; mixed 
regime/balanced constitution as 
precursor to, 31–32; powers situated 
between legislative and executive as 
crucial in, 40; recognition of foreign 
governments and, 273; Sections 2 and 3 
of Article II on, 10, 13; Trump impeach-
ment and, 304–6; Vice President as 
Senate president as violation of, 83

Septennial Act, 120
Seven Bishops, 116
Seven Years’ War, 189



418  i n d e x

Sewall, Samuel, 196
Sherman, Roger: and Appointment Powers, 

155, 157–58; on commander-in-chief 
powers, 204; and commander-in-chief 
powers, 210; and executive branch, 22,  
39, 40, 42, 48, 65, 66, 68, 77, 254, 337, 
360n48; and executive officers, 244; and 
executive veto, 86; and impeachment, 56, 
59; and treaties, 81; on Vice President, 83; 
and war powers, 299

Short Parliament, 120
Sidak, J. Gregory, 374n32
slavery, 62, 218
Slave Trade Clause, 226
Solicitor General, 237, 255, 257, 288–90, 324
Somalia, 199
South, concerns of, 62, 72, 81, 218
South Carolina: commander-in-chief 

powers in, 203; executive veto in, 124; 
ratification of Constitution by, 88

Soviet Union, 186
Spaight, Richard Dobbs, 82, 88, 210
special prosecutors, 161
standing armies, 102–3, 116, 200–202, 204, 

207, 264, 299
state constitutions: commander-in-chief 

provisions in, 202; compulsion of 
testimony as power in, 134; impeachment 
in, 307–8, 316–17; and information/
recommendations for Congress, 127, 
374n24; and law execution, 117–18; and 
ministerial government, 33

State of the Union Clause (Information 
Clause), 21, 126–33, 138, 242–43, 263, 
267–68, 273, 374n32

states: Appointment Powers proposed for, 
157; and immigration, 226, 227; large vs. 
small, 9, 55, 62, 80, 155, 158, 161, 379n64; law 
execution powers of, 24, 143; legislation 
largely left to, 74; militias of, 204–5; and 
naturalization, 223; Pardon Power not 
applicable to, 172–73; role for, in removal 
of president, 56; senators’ relationship 
to, 76. See also state constitutions

Statute of Proclamations, 109, 327, 370n32
St. Clair, Arthur, 138–39
Steel Seizure Case, 13, 278, 282, 283–84, 

287–91, 292, 304, 325, 326–27
Steilen, Matthew, 359n37
Storing, Herbert, 87
Story, Joseph, 135
Sunstein, Cass, 328, 336–40
Suspending Power, 37, 115–18, 171, 302, 324
Symmes, William, 150

Take Care Clause: Appointments Clause  
in relation to, 11; Commander-in-Chief 
Clause in relation to, 146; as duty, 10, 
269–70, 302, 343; and executive adminis-
tration, 78; and executive orders, 114; 
executive powers and, 289–90, 345–46; 
Executive Vesting Clause in relation to, 
144; Iranian nuclear deal and, 302–3; 
and law execution, 10, 71, 118–19, 144–48, 
269–70, 324; New York governorship as 
model for, 21; Pardon Power in relation 
to, 171; passive voice construction of,  
71, 145, 345–46; Pinckney’s plan as  
source of, 69, 71; prerogative elements  
of, 270; Removal Power linked to,  
164–67, 336

Taney, Roger, 347–49
taxation: in Britain, 100–102; of exports, 62; 

federal vs. state control of, 101; of 
imports, 101; powers of, 100–107

Tenure in Office Act, 319
territories, 230–31
Test Act (Britain), 115–16
testimony, compulsion of, 133–41, 314
Thomas, Clarence, 292, 294–95
torture. See enhanced interrogation
Torture Statute, 299
Tracy, Uriah, 137
trade embargoes, 217–18
“Travel Ban,” 228
treason: as grounds for impeachment, 

56–61, 73, 79, 308–9; pardons in cases of, 
87, 171–72



i n d e x   419

Treasurer: appointment of, 42, 69, 85, 155, 
160; duties of, 104

treaties: advice and consent linked to, 159; in 
British practice, 176; Iranian nuclear deal 
and, 300–302; negotiations of, 159–60, 177

Treaty Clause, 159, 242, 292, 301
Treaty of Paris, 230
Treaty of Utrecht (1714), 176
Treaty Power: Committee of Detail and, 

176, 177, 179; debate about, 76–77; 
executive, 80–81, 178–79; proposals 
concerning, 72; Senate and, 39, 50, 72, 76, 
80–81, 177–79, 265–66

Tribe, Lawrence, 278
Triennial Acts, 120, 268
Truman, Harry, 237, 287–91, 325
Trump, Donald, and administration: border 

wall desired by, 105, 107; congressional 
distrust of, 244; and constitutional 
review, 326; contesting of appointments 
of, 344; and control of expenditures, 105; 
and executive orders, 114, 145; House 
investigations of, 4; and immigration, 
228; impeachment of, 5, 15, 137, 304–6, 
309, 312–16, 318–19; legal challenges to 
policies of, 5; polarizing effect of, 6–7; 
presidential power under, 3–4, 282, 304, 
341, 351; resistance to authority of, 4–5, 
342, 350, 351; and self-pardoning, 174; 
threat to adjourn Congress, 122; and 
unitary executive, 342, 350; vetoes exer-
cised by, 126; and war powers, 201, 212

Trump v. Hawaii, 145
Tucker, St. George, 135
Tucker, Thomas Tudor, 132
Twenty-fifth Amendment, 310

Ukraine, 305, 313
Uniform Code of Military Justice, 296
uniformity, federal, 222, 223
unitary executive: accountability as feature 

of, 33–34, 157, 160, 343, 349; balance of 
executive and legislative power in, 342; 
benefits of, 33; Committee on Postponed 

Matters and, 82; constraints on appoint-
ments as weakening of, 157–58, 344; 
Convention’s adoption of, 34–35, 65; 
dangers of, 34; defined, 341; extent 
(unitariness) and effectiveness of, 5, 
157–58, 336, 341–50; opposition to, 360n48; 
policy recommendations as feature of, 53; 
stipulated in Executive Vesting Clause, 
247; Virginia Plan and, 25, 48

United Nations, 200
United Nations Treaty, 289
U.S. Bill of Rights, 21
U.S. Congress/legislature, 105–7; Appointment 

Powers of, 69; under Articles of Confed-
eration, 19; bicameral division of, 45; 
contempt of, 133–41; defeasibility of 
presidential prerogatives by, 258–62, 
359n37; eligibility for office of members of, 
169–71; impeachment role of, 56–61, 314; 
intentions/will of, 283–84; Iran sanctions 
imposed by, 300–304; leveling spirit 
embodied by, 51; override of executive  
veto by, 46–47, 79, 85–86, 123, 266; 
oversight power of, 138; president’s power 
to convene/adjourn, 268; responses to 
State of Union address drafted by, 130; 
silence/inaction of, not an enablement 
of executive powers, 282–84, 291, 304; 
tyranny of, 22, 33, 35, 52; vesting of powers 
in the presidency by, 145–46; war powers 
of, 10–11, 39, 49, 72. See also First Congress; 
legislative powers; U.S. House of Repre-
sentatives; U.S. Senate

U.S. Constitution. See entries for Articles I–IV
U.S. Department of Defense, 201
U.S. Department of Foreign Affairs, 250, 

338–39
U.S. Department of Justice, 136, 147, 174; 

Office of Legal Counsel (OLC), 199–201, 
297–98

U.S. Department of State, 295, 338
U.S. Department of the Treasury, 128, 132–33, 

338, 347, 376n64. See also Secretary of the 
Treasury



420  i n d e x

U.S. Department of War, 338–39
U.S. House of Representatives: impeach-

ment powers of, 59, 314–15; investigation 
of executive branch by, 4; and Treaty 
Power, 76. See also legislative powers; 
U.S. Congress/legislature

U.S. Senate: advise-and-consent role of, 66, 
80, 82, 87, 156–60, 178–79, 182–83, 265–66, 
344, 346; and ambassadors, 42, 69, 72, 
176–84; Appointment Powers of, 69–70, 
345–46; Constitutional Convention’s 
conceptions of, 76, 80; and foreign 
affairs, 187–88; impeachment trial 
delegated to, 59–60; objections to, 265; 
presidency compared to, 87; president 
of, 78, 83; states’ relationship to, 76; and 
Treaty Power, 39, 50, 72, 76, 80–81, 177–79, 
265–66. See also legislative powers; U.S. 
Congress/legislature

U.S. Supreme Court: and Appointment 
Powers, 161; appointments to, 69–70; on 
citizenship, 223; and compulsion of 
testimony, 135; decisions on Trump 
administration policy, 5; on delegation, 
328; on executive privilege, 315–16; and 
Executive Vesting Clause, 235; and 
immigration, 226, 227; impeachment trial 
originally proposed for, 59; on regulatory 
agencies, 245; and Removal Power, 168, 
336–37, 341; on Take Care Clause, 118–19; 
and war powers, 197–99

Vattel, Emer de, 38, 186
Vesting Clause. See Executive Vesting Clause
veto. See executive veto
Vice President, as Senate president, 83
Vietnam War, 81, 171, 201, 210
Vining, John, 249
Vinson, Fred, 289
Virginia Constitution, 27, 59, 158, 257. See also 

Proposed Constitution for Virginia 
(1783)

Virginia Declaration of Rights, 21

Virginia Plan: approval of, after revisions, 
47–48; debate about, 1–2, 23, 36, 50; 
executive powers as conceived by, 43–44, 
48, 245–46, 274, 329; and foreign affairs, 
177; and law execution, 71; and natural-
ization, 221; presidency as conceived  
by, 21, 47–48; ratification of Constitution 
by, 88; veto nonexistent in, 45. See also 
various Resolutions to Virginia Plan

Virginia Resolution, 322
Vlanhoplus, John, 389n29

Walpole, Robert, 32, 189
War of the Spanish Succession, 185, 305
war powers: British, 25–26, 37, 188–89; 

Committee of Detail and, 189, 191, 210, 288; 
debate about, 1, 25–26, 191–99; “declaration” 
vs. “making” of war, 10–11, 75, 189–94, 210, 
211, 299; executive, 11, 49, 75, 189–211, 288–89, 
298; executive vs. legislative powers 
concerning, 191–201, 205, 209–12, 384n63; 
expansion of presidential, 199–201; 
federative, 37–38; forbidding of leading 
troops in battle, 87; legal implications of 
war, 192; legislative, 10–11, 39, 49, 72,  
75–77, 189–201, 206–9, 288–89, 298–99; 
presidency vs. monarchy regarding,  
89–90; Steel Seizure Case and, 288. See also 
commander-in-chief; foreign affairs; peace 
powers

Washington, Bushrod, 192, 198
Washington, George: and ambassadors, 

182–83, 248, 382n28, 383n30; and 
Appointment Powers, 160; as com-
mander of colonial troops, 11, 45, 189; on 
Committee of Detail’s mission, 63; 
constitutional interpretation undertaken 
by, 12; and drafting of Constitution, 21; 
and executive powers, 113, 248, 255, 276, 
333, 338; executive veto used by, 125; and 
foreign affairs, 184; and law execution, 
146; Neutrality Proclamation of, 113, 236, 
260; and Opinions in Writing Clause, 83; 



i n d e x   421

Pardon Power used by, 171; provision/
withholding of information by, 136, 138–40; 
and Recognition Power, 185; relatives of, 
198; and the Senate, 158, 159–60; State  
of the Union address initiated by, 130, 
374n35; treaty negotiations by, 159–60; 
Virginia Plan endorsed by, 1–2; and war 
powers, 193

Wayman v. Southard, 332
Webster, Daniel, 163
West Indies, 219
whiggish politics/history: in Britain, 20, 

111–12, 124, 156, 176, 216; framers’ back-
ground in, 22, 98–99, 110, 123; legislature 
preeminent in, 84

Whig Oppositionists, 153
Whiskey Rebellion, 171
White House Counsel, 342
Wiener v. United States, 401n47
William III, King (William of Orange), 102, 

116, 215–16, 228
Williamson, Hugh, 55, 86, 170
Wilson, James: and Appointment Powers, 

69–70, 155, 157; on British government, 34, 
110, 142; as Committee of Detail member, 
64–66, 365n11; and compulsion of 

testimony, 134; on creation of offices, 153; 
draft of Constitution in handwriting of, 64, 
70, 127, 221–22, 246; and executive branch, 
1, 26, 33–40, 42, 44, 65–66, 71, 81, 96–97, 
246, 254, 329, 346; and executive officers, 
244; and executive veto, 45, 125; and 
foreign affairs, 177, 339; and immigration, 
226; and impeachment, 56, 58; and judicial 
role in veto, 46, 47; and law execution, 144, 
321; and ministerial system, 100; and 
naturalization, 224; and New Jersey Plan, 
223; and Pardon Power, 172; and power of 
the purse, 100; on republican government, 
37; on selection procedure, 54–56; and the 
Senate, 76; source documents from, 16, 50, 
64, 362n47; and State of the Union Clause, 
127; and war powers, 188–89, 193

Wilson, Woodrow, 3, 130
Wirt, William, 347–48

Yates, Sally, 342
Yemen, 199, 201
Youngstown Sheet & Tube Co. v. Sawyer, 257

Zelensky, Volodymyr, 305
Zivotofsky v. Kerry, 262, 272, 282, 291–95




