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Introduction

1. Introduction

The federal state, a federation of subnational self-governing units under a cen-
tral national government, once the constitutional foundation for only a few
Western governments, now seems to be the polity of choice, both for emerging
democracies and for established states undergoing economic and democratic
reforms. After long periods of military dictatorships, Argentina, Brazil, South
Africa, and the democracies emerging from the old Soviet Union have each
chosen to use a federal form of government. The once-dictatorial East Ger-
many has been reconfigured as new democratic ldnder within the Federal Re-
public of Germany. Federal institutions have allowed Nepal to include previ-
ously discriminated minorities in a more inclusive political order. The
European Union, first begun as simply a trading partnership for coal and steel
and then reconfigured as a transnational federal union under the rules of the
Maastricht Treaty, has now assumed central responsibility for economic and
monetary policies of the twenty-eight (perhaps soon to be twenty-seven)
member European nations. Centralized political systems as different as those
of China, Norway, and Sweden are now finding a federal style of governance
to be a potentially useful path for implementing needed economic reforms.
Even the original and perhaps still strongest of the modern federal unions—
Australia, Canada, and the United States—are facing significant challenges to
their current structure of federal governance: a redefinition of state financing
in Australia, the ever-present question of Quebec’s provincial status in Canada,
and an invigorated U.S. Supreme Court seeking to limit the powers of Con-
gress over U.S. states. Each of President Barack Obama’s major policy accom-
plishments, from his economic stimulus to reinvigorate the U.S. economy to
his health-care reform to his energy and climate regulations, has involved
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2 CHAPTER 1

federal and state policy coordination and cooperation. President Donald J.
Trump’s effort to deregulate the U.S. economy will promote further decentral-
ization of U.S. education, health care, and environmental policies.

What is it about federal governance that makes it so attractive? For political
scientists, the attraction has always been the ability of small governments to
foster political participation, democratic deliberation, and a commitment to
the democratic process itself. Plato in The Laws and Aristotle in The Politics
each argued that the optimal size of political jurisdictions was no more than
5,040, and ideally 1,000 citizens, as this would ensure personal representation
of all residents.' John Milton and James Harrington saw the virtues of small
government not just in its ability to encourage participation and to decide
policies but also in its ability to tailor service delivery to the expressed needs
of individual populations. Niccolé6 Machiavelli and Baron de Montesquieu
favored small governments for all these reasons and then advocated a larger
union with decisions made by unanimity, called a confederation, for the provi-
sion of a common defense. John Stuart Mill and Jean-Jacques Rousseau cham-
pioned small governments too, but both preferred to use a majority-rule cen-
tral government with representation from each small state, rather than
unanimous decision-making by treaty, as the most effective means for setting
the union’s common course.” It was James Madison who provided the most
complete theoretical foundation for modern federalism by joining Montes-
quieu’s arguments for small government with David Hume’s theory of repre-
sentative government for conjoint, larger polities.*> Madison’s major fear was
tyranny by the majority over minority democratic rights within the smaller
states, but Hume’s analysis of a representative central government eased his
concerns. While political theorists quarreled over the relative importance of
central and local governments in the ideal (here, democratic) state, most saw

1. Plato (1970, p. 205); Glotz (1929, p. 26); Aristotle (1958, p. 57:12652).

2. Beer (1993, chaps. 1-3, 7) is the very best reference on the early political theories of
federalism.

3. Hume took exception to the views of Machiavelli and Montesquieu that large govern-
ments could not reach consensus and function efficiently because of their “great variety of in-
terests.” Hume argued in his essay “The Ideal of a Perfect Commonwealth” that debate and
discussion would not be dysfunctional but rather the means to reveal the “public interest.”
Madison embraced Hume’s arguments as he made his own case for representative government
in Federalist No. 39 and for the benefits of discussion and debate in Federalist Nos. 10 and s1. See
Beer (1993, pp. 264-270) and Beer (1978), where Madison’s theory of federalism is seen as
combining the ideas of Montesquieu and Hume as “representational federalism.”
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INTRODUCTION 3

both tiers as making important contributions to citizen participation and
democratic stability.

Beginning with Adam Smith, economists too have appreciated the advan-
tages of jointly using both large, central governments and smaller, local gov-
ernments, now for the efficient provision of government services. When the
benefits of an economic activity encompass a large number of individuals or
a wide geographical area, a government of many people or wide reach will be
needed for the cost-efficient provision of the public good or service. For Smith
this included national defense, the administration of justice, protection of pri-
vate property, and the provision of public works that benefit the whole society:
“The expense of defending the society . . . of the administration of justice . . .
[and] the expense of maintaining good roads and communications [are], no
doubt, beneficial to the whole society, and may, therefore, without any injus-
tice, be defrayed by the general contribution of the whole society” (bk. s,
chap. 1, pt. 4, pp. 814-815).* Conversely, when an activity benefits only a few
people or the benefits are spatially concentrated, then a smaller government
in numbers or geography will be preferred. Again, Smith had it right:

Even those public works which are of such a nature that they cannot afford
any revenue for maintaining themselves, but of which the convenience is
confined to some particular place or district, are always better maintained
by alocal or provincial revenue, under the management of a local and pro-
vincial administration, than by general revenue of the state. . . . The abuses
which sometimes creep into the administration of alocal or provincial rev-
enue, however enormous they may appear, are in reality almost always very
trifling, in comparison with those which commonly take place in the ad-
ministration and expenditure of the revenue of a great nation. They are,
besides, much more easily corrected. (Bk. 5, chap. 1, pt. 3, pp. 730-731)

Larger governments are less expensive, but smaller governments are more
likely to provide the right match of citizen preferences to service levels. Just as
do their colleagues in political theory, economic theorists debate the relative
virtues of central and local governments in the ideal (here, efficient) state, but
again, most see both tiers as making valued contributions to the efficient pro-
vision of government services.

Political philosophers and legal scholars concerned primarily with protect-
ing individual rights and liberties have found their guidance for the potential

4. Page numbering is for Smith (1976).
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benefits of federal governance well summarized by Alexander Hamilton and
James Madison in The Federalist Papers.> Madison’s Federalist No. 10 makes the
now-famous case for the virtues of a central democratic government as a pro-
tector of personal rights and liberties: “[ A national legislature] make([s] it less
probable that a majority of the whole will have a common motive to invade
the rights of other citizens; or if such a common motive exists, it will be more
difficult for all who feel it to discover their own strength, and to act in unison
with each other” (Hamilton, Madison, and Jay, 1982, p. 48).

First, a national legislature of state-represented minorities provides protec-
tion by being able to check any state-level tyranny of one of the member states.
A national bill of rights, a national court with the power to adjudicate state vio-
lations of those common rights, and a national army to enforce adherence to
the common standards when violations do occur can be used by any aggrieved
minority within a member state for relief and subsequent protection. But sec-
ond, states are needed too, and particularly so in societies where one large
ethnic, religious, or economic group constitutes a national majority or near
majority. In Federalist No. 51 Madison argues that in such polities, state govern-
ments can provide protection against tyranny by a majority-controlled central
government: “In the compound republic of America, the power surrendered
by the people, is first divided between two distinct governments, and then the
portion allotted to each, subdivided among distinct and separate departments.
Hence a double security arises to the rights of the people. The different govern-
ments will control each other; at the same time that each will be controlled by
itself” (Hamilton, Madison, and Jay, 1982, p. 264; italics added). States provide
these protections through coordinated political, and perhaps military, action.
Hamilton in Federalist No. 26 sees state legislatures using politics (“vOICE”)
and military powers (“ARM”) to check the central government threats to the
rights of citizens: “The state Legislature will always be not only vigilant but
suspicious and jealous guardians of the rights of the citizens, against encroach-
ments from the Federal government, will constantly have their attentions
awake to the conduct of the national rulers and will be ready enough . .. to
sound the alarm to the people and not only to be the voICE but if necessary
the ARM of their discontent” (Hamilton, Madison, and Jay, 1982, p. 129). For

5. Certainly this is so for America’s leading legal theorists, such as Ackerman (1991, chap. 7),
Amar (1987), Dworkin (1986, pp. 381-382), Ely (1980, chap. 4), Michelman (1977), and Sunstein
(1987), and for leading jurists too—for example, Breyer (2005, chap. 2), McConnell (1987), and
Scalia (1982).
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Madison and Hamilton, the national and state governments are “but different
agents and trustees of the people,” as the common electorate uses national
powers to check state abuses and conversely. Like political theorists seeking
democracy and economists valuing efficiency, the task for those who cham-
pion “justice [a]s the end of government” will be to find that “judicious modi-
fication and mixture of the federal principle” most conducive to freedom’s cause
(Hamilton, Madison, and Jay, p. 265).

The federal form of governance offers those seeking a more democratic,
efficient, and just society a credible alternative to the polar alternatives of a
single, unitary state or a loose and often shifting network of small govern-
ments. It was the earlier experiences of the American colonies with these two
alternatives, first the oppressive rule of unitary England and then the ineffec-
tiveness of their own Articles of Confederation, that led their representatives
to the 1787 Philadelphia Constitutional Convention to fashion, arguably, the
first modern federal constitution for their new United States.® What was mod-
ern in the new constitution was a structure of two-tier representative govern-
ment by majority rule designed explicitly to promote and protect a stable
democracy, to provide for a common market and the efficient protection of
the member states yet permit local choice for what were seen as important
local public services, and to protect the rights and liberties of the citizens of
the new republic.

If The Federalist Papers provided the intellectual arguments for this new
form of governance, the state-by-state ratification process was its test as practi-
cal politics. The audiences were not always friendly, particularly so in Massa-
chusetts, New Hampshire, Virginia, and New York. But the new constitution
survived intact, with the promise to dissenters to approve a bill of rights
(Amendments I-IX) and to provide explicit recognition that powers not del-
egated to the national government by the Constitution would remain with the
states and their peoples (Amendment X). On May 29, 1790, the new constitu-
tion was approved and the federal union was formed.” Modern Democratic
Federalism was now a political reality.

6. Supporting the view that the U.S. Constitution was the first truly federal constitution are
three of the leading political and legal theorists of federalism, Martin Diamond (1961), Samuel
Beer (1978, 1993), and Akhil Reed Amar (1987).

7. For a factual history of the ratification process, see Rossiter (1966, chaps. 14, 15) and Ra-
kove (1996, chap. 5). For a survey of the ideological foundations of the ratification debates, see

Beer (1993, chap. 10).
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We set as our broad task here that of detailing and evaluating the con-
temporary arguments for the democratic federal state. In this introductory
chapter, we first define what we see as the key institutional features of federal
governance and provide evidence as to the relative importance of federal states
among the nations of the world; see Table 1.1. We then provide a first (some
might say speculative) empirical evaluation of the ability of Democratic Fed-
eralism to advance the three objectives embraced by its supporters: economic
efficiency, political participation and democratic stability, and the protection
of individual rights and liberties; see Table 1.2. Causation is always a question
in such exercises, but the correlations are clear. Societies governed by the
principles of Democratic Federalism are richer, safer for personal rights and
liberties, and democratically more engaged. The stronger case for a causal con-
nection from Democratic Federalism to valued outcomes will come in Part I,
Chapters 2 (Economic Federalism) and 3 (Cooperative Federalism), and then
in Chapters 4 and 5 (Democratic Federalism), where we present the theoreti-
cal arguments and direct evidence for how the democratic institutions of fed-
eral governance affect efficiency, participation, and rights.

From Part I we conclude that there is much to recommend Democratic
Federalism as a way to organize national governance, but, perhaps like all po-
litical institutions, it is fragile and susceptible to what William Riker (1964)
has called the “overawing” tendencies of centralized government. There are
good reasons why the Founding Fathers hoped to preserve and protect state
government responsibilities with the adoption of the Tenth Amendment to
the U.S. Constitution and why the Maastricht Treaty establishing the Euro-
pean Union made the principle of “subsidiarity” so central to EU governance.
Part II proposes our own version of these protections, which we call the Fed-
eralism Impact Statement, or FIST. Chapter 6 outlines our FIST proposal and
stresses the importance of an independent judiciary for its enforcement.
Chapters 7 and 8 implement FIST in two important policy areas: fiscal policy
(Chapter 7) and regulatory policy (Chapter 8).

There will be many examples throughout the book illustrating how existing
federal institutions might affect national policies and explaining how one
might reform those institutions to improve performance, whether to enhance
democratic participation, economic efficiency, or rights and fairness. But there
is the prior question that we address in Part III: Do you want to be federal at
all, and if so, what is the best way to facilitate the transition to federal gover-
nance? Chapter 9 provides a summary of the EU’s path to federal governance
and an evaluation of its current strengths (economic) and weaknesses
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(participation and rights). We suggest a modest reform path to what we have
called Cooperative Federalism. Chapter 10 examines the central role of fed-
eral institutions in what at the time was, and hopefully can still be, the last
century’s most impressive transition from dictatorship to democracy—the
creation of a fully free South Africa. We argue that the peaceful transition
would not have been possible without the adoption of Democratic Federal-
ism. Whether that constitution will survive the corrupting and centralizing
influences of modern South African politics remains an open question, but
one we address explicitly.

Chapter 11 summarizes our results and stresses the need for a companion
volume, perhaps called Unitary Democracy. We hope we will have made a com-
pelling case for Democratic Federalism, but to be called a “winner” with any
certitude, it must be shown to outperform its major competitors on one or
more of the valued outcomes.® In the end, we would expect Democratic
Federalism to be best for some nations, unitary governance best for others,
and finally, remaining as an independent state and negotiating treaties a third
alternative. Chapter 11 concludes by offering some thoughts to begin this

conversation.

2. What Is Federal?

The word federalism has its roots in the Latin foedus, meaning “league,” “treaty,”
or “compact.” In a broad sense, federal has come to represent any form of gov-
ernment that brings together, in an alliance, constituent governments each of
which recognizes the legitimacy of an overarching central government to make
decisions on matters once exclusively the responsibility of the individual
member states. All definitions of the federal state begin from this point: two
or more lower-tier governments joined together to form a single central gov-
ernment with both the lower-tier and central levels of government having
responsibilities for policies benefiting the citizens of all member states.’

8. Two important recent studies have begun this comparison. First, Treisman (2007) pro-
vides a valuable critique of political decentralization and in the process begins the theoretical
case for unitary governance. Second, Alesina and Spolaore (2005) present an economic frame-
work for the comparison and provide valuable evidence that will be needed to make the choice.

9. Elazar (1968, p. 353), in his survey of federal governance, defines federalism “to describe
the mode of political organization which unites separate polities within an overarching political
system so as to allow each to maintain its fundamental political integrity, . . . [accomplished] by
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Typically, the specification of lower-tier governments is based on geography,
and responsibilities are those formally assigned to them by the federal consti-
tution.'® Policy responsibilities need not be exclusive to one level of govern-
ment or another. Responsibilities can be shared, and in this case assignment
is called concurrent. More decentralized federal states will have more provincial
or state governments or assign more policy responsibilities and revenues to
those governments. Such constitutionally grounded definitions of federalism
are overly restrictive, however. Kenneth Wheare (1964, p. 33), for example,
rules out as federal Montesquieu’s foundational analysis of informal unions of
independent states and excludes from the analysis the United States when
governed by the Articles of Confederation, the Union of Utrecht of 1579
(United Netherlands), the Austro-Hungarian Empire under the Compromise
0f 1867, Germany under the Imperial Constitution of 1871, and now the Euro-
pean Union."' By Wheare’s definition, only the United States today, Canada,
Switzerland, Germany, and Australia qualify as federal.

In his now-classic Fiscal Federalism (1972), Wallace Oates also found Wheare’s
narrowly legalistic definition too confining for his own study of how multitier,
hierarchical governments might best provide public goods and services. For
Oates, “What is crucial . . . is simply that different levels of decision-making do
exist, each of which determines levels of provision of particular public services”
(p. xvi). If Wheare’s definition is too confining, we find that Oates’s definition
admits too much. For example, a single, unitary government that grants its
lower-tier administrative agencies policy discretion would qualify as federal by
Oates’s definition. As Oates himself notes, “By this definition, practically any
fiscal system is federal or at least possesses federal elements” (p. xvi).

We think William Riker, arguably political science’s most careful and influen-
tial scholar of federalism, has found the productive middle ground. Riker speci-
fies federal governance as a “political organization in which the activities of gov-
ernment are divided between regional governments and a central government
in such a way that each kind of government has some activities on which it makes
final decisions” (1975, p. 101). By Riker’s definition, there are multiple tiers of
governments, by which Riker means two or more coordinate political entities

distributing power among general and constituent governments in a manner designed to pro-
tect the existence and authority of all governments.”

10. See Wheare (1964).

11. As well as states defined not by geography but by age, race, religion, or ethnic origin; see
J. McGarry (2002, p- 425) and Sunstein (1988, p- 1586).
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each with elected—not appointed—leadership and each with its own sphere of
responsibilities. This distinguishes Riker from Wheare’s tightly legalistic speci-
fication of federal governance and distinguishes him from Oates’s overly inclu-
sive economic specification by excluding as federal all unitary governments
managing public policy with a hierarchical bureaucracy.

Under Riker’s definition of federal governance, a federal state may arise
because the independent local governments constitutionally empower an en-
compassing national government with its own sphere of responsibilities, as
was the case for the original thirteen U.S. colonies.'? Alternatively, a federal
state may arise when the constitution of a new nation-state creates a group of
provinces and assigns to them specific governmental responsibilities, leaving
residual powers in the hands of the national government, as was true for the
new South African constitution. In both cases, the number of provinces and
the allocation of government responsibilities between the provincial and na-
tional tiers of governments are specified, though perhaps only vaguely, by a
national constitution.

While the specification of multiple provincial governments and the do-
mains for provincial and central government policy-making are the two neces-
sary features of federal governance, they have not always been seen as suffi-
cient. Certainly not so for the framers of the U.S. Constitution.'*> Motivated
by the experience of the colonies under British rule, the concern was an over-
arching central government. The colonies’ disagreements with England were
not over what policies the colonies could or could not institute—the policy
responsibilities of the colonies were sizeable by any measure—but rather over
what the British Parliament could do without consulting the colonies. Indeed,
at the time of the Revolutionary War, the level of taxes collected by the British
from the colonies was almost trivial. The colonists’ complaint was over
process. The famous saying from the streets of Boston was quite precise on
the point: “No taxation without representation.” The concern was not pol-
icy; it was the democratic process."* George Mason, a representative to the

12. See Rakove (1996, chap. 7).

13. Even though the Constitution did require the states to directly elect the national execu-
tive through population-weighted voting in the Electoral College and gave the states the ulti-
mate power to amend the Constitution with three-fourth’s approval.

14. Early efforts by American pamphleteers, John Dickinson in particular, to justify the
American position of “no taxation” sought to defend the colonial position as a disagreement
over appropriate policy assignments, not one of representation. But William Knox, in The Con-
troversy between Great Britain and Her Colonies, saw a policy debate as to whether the tax was
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Constitutional Convention from Virginia and a champion of states’ rights,
expressed the concern directly: “The State Legislatures also ought to have
some means of defending themselves against encroachments of the National
Government” (Rakove, 1996, p. 62). The final compromise for the framers of
the U.S. Constitution was a coequal chamber called the Senate with equal
representation from each state government, chosen directly by the state legis-
latures (Rakove, 1996, pp. 57-79). Along with national and provincial or local
governments and separately assigned responsibilities and powers, Martin Dia-
mond argues, the direct representation of states within the national govern-
ment should be added as a third essential feature of federal governance. Para-
phrasing Madison from Federalist No. 39, Diamond states, “The House of
Representatives is national because it derives from the whole people treated
as a single body politic; the people will be represented in it, Madison says,
exactly as they would be in any unitary state. Contrarily, the Senate is the
federal element in the central government because it derives from, and repre-
sents equally, the states treated as ‘political and coequal societies’” (1977,
p-1278; italics added). The role of this provincial chamber will be to provide a
forum for expressing and coordinating provincial interests in the setting of
national policies. By acting in concert, it was hoped that this chamber would
protect the unique interests of provincial governments to set policies that may
stand in conflict with national policies; see, for example, the arguments by
legal scholar Herbert Wechsler (1954) and Jesse Choper (1980, chap. 4). For
Wechsler and Choper, the provincial chamber was not just desirable but in
fact foundational for a stable system of federal governance. Wechsler argues,
“If this analysis is correct, the national political process in the United
States—and especially the role of the states in the composition and selection of the
central government—is intrinsically well adapted to retarding or restraining

trade policy (assigned to the Crown) or tax policy (assigned to the colonies) as hair-splitting:
“Either the colonies are a part of the community of Great Britain or . .. [theyare] inno case . . .
subject to the jurisdiction of that legislative power . . . which is the British Parliament.” So stated,
the debate moved from theoretical arguments of what is or is not a compelling central govern-
ment policy responsibility to matters of representation. Edmund Burke in his famous speech
to Parliament “On American Taxation” clearly saw the consequences of British intransigence:
“When you drive him hard the boar will turn upon the hunters. If that sovereignty and their
freedom cannot be reconciled, which will they take? They will cast your sovereignty in your
face, nobody will be argued into slavery” (MacLaughlin, 1018, p. 231) MacLaughlin presents this
history and concludes, “It is the practices of English imperialism [to which] we owe the very
essence of American federalism” (1918, p. 216).
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new intrusions by the center on to domains of the state” (1954, p. 558; italics
added). Choper elevates this argument to the status of an absolute require-
ment: “The major thesis of this chapter—hereafter referred to as the Federal-
ism Proposal—may be briefly stated: The judiciary should not decide consti-
tutional questions respecting the ultimate power of the national government
vis-a-vis the states; rather [such issues] should be treated as nonjusticiable,
final resolution being relegated to the political branches—that is, Congress
(i.e., the Senate) and the President” (1980, p. 175).

To the requirements for federal governance that (1) there be both national
and lower-tier (state, provincial, or local) governments, each recognized as a
separate government, and that (2) both national and lower-tier governments
have assigned policy responsibilities and the ability (typically revenue) to ex-
ercise those responsibilities, we now add the requirement that (3) lower-tier
governments have direct representation in a central government chamber with
veto powers over national legislation. When these three requirements are met,
we will classify the government as federal. When both lower-tier and national
government representatives are democratically elected, then the government
is classified as Democratic Federalism.

Table 1.1 provides a list of the world’s federal governments divided into two
groups. The first we classify as governed by constitutional federalism, reflecting
the fact that the country’s constitution specifically creates lower-tier govern-
ments, assigns to those governments the responsibilities and the powers
needed for their implementation, and finally, requires the direct representation
of the provinces or lower-tier governments in the central government. This is
the case for the United States and the new Republic of South Africa. A second
group we classify as governed by de facto federalism. These countries allow for
politically independent lower-tier governments and their assigned responsi-
bilities but do not allow for their direct representation to the central govern-
ment. This is the case for the Scandinavian democracies, Italy, and Japan. The
list of countries satisfying our three requirements for federal governance in-
cludes all countries typically called “federal” by other scholars.'® Finally,

15. See Riker (1964, chap. 2), Wheare (1964, chap. 1), Watts (1999, table 2), Bird (1986, pt. 1),
Boix (2003, p. 161), and Griffiths and Nerenberg (2002). Within each federal category, we also
indicate which countries have been primarily democratic or dictatorial governments for the
period from 1950 to today. Those countries that have transitioned between democracy and
dictatorship over the period are allocated to democracy’s columns if they have been democratic
by the Przeworski et al. (2000) criteria for at least half of the last seventy years and are also
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TABLE 1.1. Federal Countries

Constitutional Federalism De facto federalism
Democratic Dictatorial Democratic
Argentina (.47) Comoros (NA) Denmark (.43)
Australia (.21) Ethiopia (.05) Finland (.30)
Austria (.46) Malaysia (.15) France (.30)
Belgium (.15) Mexico (.24)* Italy (.20)
Bosnia-Herzegovina (NA) Nigeria (.55) Japan (.64)
Brazil (.39) Pakistan (.25) Netherlands (.21)
Canada (.51) Russia (NA) Norway (.26)
Colombia (.26) Tanzania (NA) Sweden (.37)
Germany (.50) United Arab Emirates (NA) Uruguay (.43)
India (.33)
Kosovo-Serbia (NA)
Nepal (NA)
South Africa (.18)
Spain (.15)
Switzerland (.51)
United States (.46)
Venezuela (.05)*

Notes: Countries qualifying as constitutionally federal states have the three qualifying features of the
federal state—independent provincial, state, or local governments; own revenue and policy responsibil-
ity; representation in the national government—explicitly defined by the country’s adopted constitution.
Countries qualifying as de facto federal states have independently elected provincial, state, or local
governments and, while not constitutionally required, those governments play an active role in the
financing and provision of public services. In the case of de facto federal countries, the provincial, state,
or local governments have locally elected representatives but do not have direct representation in the
national legislature. Included within parentheses is the percentage of the country’s government nondebt
revenues that are raised by provincial, state, or local governments, averaged over the decades 1960-2005;
NA indicates that the revenue shares could not be computed from available data.

*Venezuela is classified as dictatorial after 1999.

"Mexico is classified as democratically federal after 2000.

Table 1.1 separates the federal governments into those that are democratic and
those that are dictatorial, with democratic governments defined by Przeworski
etal. (2000) as those that have had contested elections and recognized transi-
tions of power for more than half of the years since 1970 and are democratic
today. Together the democratic and dictatorial federal states occupy 52 percent
of the world’s land area, govern 46 percent of the world’s population, and ac-
count for 54 percent of the world’s incomes. Adding the European Union as a

democratic today. South Africa and Nepal are new federal democracies and are listed in Table 1.1

as democratic.
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new federal state to the list of federal countries increases the share of the
world’sland area to 53 percent, the share of the world’s population to 53 percent,
and the share of the world’s income to 71 percent. The reach of these institu-
tions over the world’s people and incomes strongly suggests that a careful
analysis of federal governance is in order.

3. Does Democratic Federalism Matter? A First Look

Table 1.2 provides a first look at the potential for the institutions of Democratic
Federalism to promote the valued societal outcomes of economic efficiency,
citizen participation and democratic stability, and the protection of individual
rights and liberties.'® The analysis compares the performance along each of
seven valued outcomes for the seventeen countries listed in Table 1.1 as both
constitutionally federal and democratic with a sample of fifty-six other coun-
tries, nine of which are federal dictatorships, twenty-five of which are either
de facto federal or unitary democracies, and twenty-two of which are unitary
dictatorships. The performance measure for each of the outcomes is an average
of the annual performance measures for the sample period, 1965 to 2000."” The
two measures for economic performance are an index of government effi-
ciency (bureaucratic efficiency and lack of corruption) and market efficiency
(the average product of workers). The three measures for participation and
democratic stability are the rate of voter participation in national elections,
the average annual rate of peaceful protests and demonstrations, and the per-
centage of years over our sample period (1965-2000) that the country has
been democratic. The two measures for individual rights are indices based on
the Freedom House measures for the protection of property rights and of po-
litical and civil rights. With the exception of five countries, all the
constitutional institutions for the countries in the sample were in place before

16. Table 1.2 is an update of the results first reported in Inman (2007).

17. Many studies evaluating the contribution of democracy and federal institutions to eco-
nomic outcomes—most often economic growth—relate the outcome to being democratic last
year and to lagged levels in the share of government spending (or revenues) done by state and
local governments. Such studies run the risk of conflating the consequences of temporary
shocks to outcomes with the possible consequences of a more fundamental, institutional
change. The appropriate approach for measuring the impact of institutions on outcomes is to
relate the history of institutions to the long-run pattern in an outcome of interest; see Tavares
and Wacziarg (2001). The results in Table 1.2 employ this historical approach.
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1960, and most before 1950."® Together the full sample includes 76 percent of
the world’s population and 85 percent of the world’s income.

Table 1.2 reports the estimated difference and associated effect sizes from
being a democratic nation (democracy =1, o otherwise) and then having fed-
eral institutions beyond being democratic (Democratic Federalism =1, if both
democratic and federal, o otherwise) when compared with being governed as
a dictatorship. A positive coefficient represents an improvement in perfor-
mance over that observed under dictatorships; a negative coefficient repre-
sents a reduction in the measured outcome (e.g,, protests and demonstrations)
in democracies and federal democracies when compared with dictatorships.
The reported effect sizes (when statistically significant, reported in bold) com-
pare the estimated differences in performance with the standard deviation of
the performance outcome and are a measure of the relative importance of
being democratic and federal rather than a dictatorship.'® The joint impact on
each of the outcomes of being both democratic and federal will be the sum-
mation of the marginal effects of both democracy and Democratic Federalism.
Finally, for each performance outcome, the contributions of democracy and
federalism are measured conditional on the country’s distance from the equa-
tor (absolute latitude), shown in previous research to be an important “all-
purpose” control for a broad list of a country’s cultural, political, legal, and
economic institutions.>

Both governance by democracy and governance using democratic federal
institutions show statistically significant and positive advantages over dictator-
ships for all of the valued outcomes, with the exception of voter participation
in national elections (even after controlling for compulsory voting). Statisti-
cally significant effect sizes for each estimated difference between democracy

18. The exceptions were the newly independent countries of Bangladesh (unitary dictator-
ship, 1971), Mauritius (unitary dictatorship, 1968), Comoros (federal dictatorship, 1975), the
United Arab Emirates (federal dictatorship, 1971), and Zimbabwe (unitary dictatorship, 1980).
Omitting these countries from the analysis has no effect on the estimated effects.

19. Effect sizes, also known as Cohen’s d, are a common metric used in psychology and
educational research to evaluate the potential importance of an intervention between treat-
ments (Democracy and Democratic Federalism) and control groups (Dictatorships); see
Ferguson (2009).

20. See Bloom and Sachs (1998) and Acemoglu, Johnson, and Robinson (2001). Including
an expanded list of controls in the core specifications of Table 1.2 (to include ethnic, religious,
and language fractionalization, natural resource endowments; a country’s colonial and legal
origins; and whether national governance is presidential or parliamentary) does not meaning-
fully affect the results for Democracy and Democratic Federalism.
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and then federal democracies with dictatorships are shown in bold. Effect sizes
greater than 0.2 are generally considered “large enough” to encourage a deeper
examination for why outcomes differ between the groups.”! First, being a de-
mocracy and adopting federal institutions to become a federal democracy
both show large differences in performance over dictatorships, particularly so
for economic efliciency and the protection of property, civil, and political
rights. Not surprisingly, being democratic in 1960 or earlier has a strong impact
on remaining democratic over the sample period, 1965-2000, although there
are exceptions (Brazil, Argentina, and Greece). What is also important is the
additional impact that being both democratic and federal has on democratic
stability. The statistically significant added contribution of federal institutions
to stability above democracy alone may come from the ability of Democratic
Federalism to significantly reduce the average annual rate of political protests
and demonstrations, as in Table 1.2, just what we might hope for by allowing
politically independent local governance and citizen choice.

Figure 1.1 provides one plausible—but certainly not the only—explanation
for how democracy and federal institutions might affect the valued outcomes
in Table 1.2. First, the path from a federal constitution to democracy represents
the possibility that the federal constitution itself may allow agreements be-
tween competing minorities, and thus a transition to democracy that would
not have been possible without the constitutional protections provided by
politically independent local or state governments. This was certainly the case
for South Africa as it negotiated its new democracy.>* Second, the path from
federal constitution to Democratic Federalism creates the two key institutions
defining a federal democracy: (1) independent state or provincial govern-
ments (N=number of state governments) and (2) the direct representation
of those governments in the national legislature (R =1 if representation, o
otherwise), shown in Figure 1.1. Third, Democratic Federalism links back to
democracy as federal governance contributes directly to democratic stability
by providing a peaceful outlet for minority disagreements with the national
government. Fourth, democracy is foundational for the protection of indi-
vidual rights and liberties. This is shown in Figure 1.1 by the two direct paths
from democracy to our measures of property rights and civil and political
rights. Fifth, the two institutions specific to Democratic Federalism (N, R) add
to the protection of rights through their creation and political protection of

21. Interventions with effect sizes greater than .2 are typically considered “promising,” while
effect sizes greater than .5 are “recommended” for intervention; see Ferguson (2009).
22. See Waldmeir (1997) and our Chapter 10.
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Federal constitution

Democracy <— Democratic Federalism
.201 |

22 Percent local revenue
(.05)*
.38
(.19)*
v
Property rights Political and civil rights

35 51
(.15)* (.09)*

Output per worker

15.01% 8.34
(2.79) (1.56)*

Life expectancy Years of education

FIGURE 1.1. Federal Institutions and Valued Outcomes
Note: All estimated effects reported along the pathways are for the political institutions before
1960 and for the average of annual performance outcomes for the sample period, 1965—2000.
The estimated effects also control for the absolute latitude of the country. An asterisk indicates

statistical significance at the 9o percent level of confidence or higher. See Inman (2007).

policy-independent state and local governments. They do so by increasing
the share of national revenues raised and controlled by these governments.*

23. It is the local share of national revenues that has been shown in previous research by
political scientists and economists to have a significant impact on economic growth and other
valued outcomes; see Hatfield (2015) and Boix (2003, chap. 4). The state and local share of
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The direct representation of local and state governments in the national legis-
lature ensures the voice of local interests in setting national policy. The two
paths from the share of national revenues under local control to rights illustrate
the importance of politically independent local governments for these protec-
tions. The links are statistically significant and lend empirical support to the
legal arguments for a strong role for state and local governments in democra-
cies.?* Sixth, the paths from property, civil, and political rights to output per
worker show the importance of rights for national economic performance, a
result found consistently in previous economics research explaining cross-
country growth rates and national incomes.>® Stronger property rights protect
and encourage investment in physical capital, while stronger civil and political
rights protect and encourage investments in human capital. Both investments
increase output per worker. The estimated impacts of rights on incomes are
sizeable.?® It is most likely through this path that democracy and Democratic
Federalism improve a country’s economic fortunes, as we have estimated in
Table 1.1. Finally, Figure 1.1 shows that higher national incomes lead to im-
proved health, measured here by the life expectancy of citizens in 2000, and

revenues used here measures locally raised revenues only and thus excludes intergovernmental
transfers. Such transfers may come with substantial national government restrictions. For the
democracies in the sample, both unitary and federal, the means of the percentage of local rev-
enue are .16 and .29, respectively. As a measure of the importance of each institution, the esti-
mated elasticity of percentage of local revenue with respect to N is .14 and the effect size for
R=1 (representation) is .33.

24. The elasticity of both the index of property rights and that of civil and political rights
with respect to the percentage of local revenues is .15. That is, increasing the percentage oflocal
revenues by one standard deviation from its mean of .29 to .45 (an 55 percent increase) will in-
crease the value of both rights indices by 8 percent, or from their mean index value of .45 to .50,
both within the range of most of southern Europe countries during the sample period. Thus,
plausible increases in the percentage of local revenue will not turn a poorly performing democ-
racy into Switzerland, but it will stabilize rights protections, as is the hope of most legal scholars
supporting federalism; see, for example, Rapaczynski (1985s).

25. See, for example, Hall and Jones (1999).

26. The results reported in Figure 1.1 provide a measure of the importance of rights perfor-
mance for national incomes. The elasticity of output per worker with respect to property rights
is .43 and with respect to political and civil rights is .57. All estimates are for democracies only.
A one-standard-deviation increase in the property rights index, or 40 percent, will increase
output per worker by 16 percent, while a one-standard-deviation increase in the political and
civil rights index, or so percent, will increase output per worker by 25 percent.
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to increased investments in education for both men and women.?” Both of
these favorable outcomes will “feed back” to increase income at a later date
(thus the double arrows).

Table 1.2 and Figure 1.1 are, as advertised, meant to be a “first look” at the
possible role for the institutions of Democratic Federalism as they might affect
the economic, political, and personal lives of a nation’s citizens. On each of our
measures of country performance, democratic countries and particularly fed-
eral democracies do better. Government and markets are more eflicient. De-
mocracy seems more stable. The property, civil, and political rights of indi-
viduals seem better protected. Whether these connections are causal or
coincidental, we cannot be certain. But for us, the results strongly encourage a
deeper look at the best theoretical and empirical analyses of federal gover-
nance and valued outcomes. That is what we propose for the chapters that
follow. To anticipate our conclusion, we have emerged even more confident
in the virtues of Democratic Federalism.

4. A Quick Tour

By necessity, any successful evaluation of political institutions must be inter-
disciplinary. Our efforts will be no exception. We draw on work by econo-
mists, political scientists, and legal scholars. Each discipline has its own pri-
mary concerns: economics with efficiency and growth, political science with
citizen participation and democratic stability, and the law with the protection
of rights and liberties. Scholars in each discipline focus on their own “means”
to their own “ends.” The economist uses prices and incentives, the political
scientist voting and collective actions, and the legal scholar rules and their
enforcement. As social scientists, we should not work in isolation. Much of
today’s best scholarship borrows freely from, and often contributes to, the
understandings of its sister disciplines. A careful evaluation of the strengths
and weaknesses of federal governance will require this integrated perspective.
Each of our chapters seeks to apply the insights of all three disciplines to our

27. The two additional outcomes included in Figure 1.1—Tlife expectancy and average years of
education—are measured as follows. Average years of education: years of education for male and
female residents over the age of twenty-five, averaged over the period 1965-1989 for democracies,
mean = 6.4; SD =2.63 (Barro and Lee, 2001). Life expectancy: in the year 2000 for democracies,
mean =73.47; SD = 5.84 (World Bank, 2005). The elasticity of the years of education with respect
to output per worker is .67 and that of life expectancy is .12. The low elasticity of health with re-
spect to income reflects the impact of income on health after controlling for geography.
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central question: how best to design the institutions of federal governance to
achieve the objectives of economic efficiency, democratic participation, and the pro-
tection of individual rights and liberties. Part I, “The Institutions of Democratic
Federalism,” begins the analysis.

Chapter 2, “Economic Federalism,” presents the first of our three models of
federal governance. The chapter examines, both theoretically and empirically, the
causal connections from multiple local and provincial governments and their
local assignment of revenues and services to our three goals of economic effi-
ciency, political participation, and the protection of rights and liberties. Economic
Federalism does not require the direct representation of provincial or local gov-
ernments within the central government. Rather, the central government is man-
aged by a single leader, a president, elected nationally. The president makes and
implements all national policies.”® We review the theory and evidence as to the
performance of competitive lower-tier governments and find that allowing citi-
zens variety and choice provides significant economic benefits in efficiency and
growth. Technology matters, however. Benefits are greatest for those services that
can be efficiently provided to relatively small populations and where service ben-
efits and costs are geographically concentrated within the community. If there are
economies of scale in production or spillovers across jurisdictional boundaries,
then national government provision will be needed. That is the task of the nation-
ally elected president. We conclude that from the perspective of economic efhi-
ciency, there is much to recommend Economic Federalism.

Matters are less clear for how Economic Federalism might perform against
the goals of democratic participation and the protection of rights and liberties.
While the evidence is supportive of increased citizen involvement with govern-
ment decision-making at the local level, it is at the national level, for reasons of
economies of scale and spillovers, that much of an economy’s public dollars
will be allocated. Here direct citizen participation, beyond the vote for presi-
dent, is likely to be minimal. As for the protection of rights and liberties, having
many local and provincial governments will allow citizens to choose that com-
munity most hospitable to their preferences and way of life. The extension of
rights for the LGBTQ community in the United States is one recent and

28. In this regard, Economic Federalism would be considered “de facto federalism” as re-
ported in Tables 1.1 and 1.2. Thomas Aquinas’s theory of church governance is a theory of Eco-
nomic Federalism. The pope serves as the “president” and the local parishes as “local govern-
ments” to provide education, charity, health care, and religious services to local parishioners;
see Beer (1993, p. 50). This governance structure remains in place today; see Kelley (2000).
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prominent example. But this advantage is not ensured. Citizens must be able
to move if their current local government denies a valued right or liberty. And
if local communities separate by incomes, as is likely when efficiency is
achieved, the poor local communities may not be able to provide services es-
sential for personal safety and a fair chance at economic opportunity. A strong
president has the legal capacity and economic resources to correct these local
abuses and deficiencies, but perhaps not the will. With the need to be elected
by a national median voter, there is no guarantee that presidential platforms will
expand the civil rights and economic opportunities of an oppressed or insular
local minority. Facing this limitation, supplementing the presidency with direct
local representation in the national government may strengthen federalism’s
performance along the dimensions of democracy and rights.

Chapter 3, “Cooperative Federalism,” describes our second model of federal
governance, which replaces Economic Federalism’s nationally elected presi-
dent with a “council” of locally elected representatives. Again there are mul-
tiple provincial and local governments with important, possibly concurrent,
policy responsibilities and revenues, but now national goods, services, and
regulations are the responsibility of a locally elected national council. Repre-
sentatives may be from larger cities, as was the case with the early Achaean
League for the defense of Greek city-states; or from states, as was the case with
the U.S. Continental Congress; or from nations, as for the governance of the
European Union. To ensure that each city’s, state’s, or nation’s preferences are
accommodated, Cooperative Federalism imposes a supermajority, often una-
nimity, voting rule. The resulting governments are known as confederal when
representation is by geography, as for Montesquieu (Beer, 1993, chap. 7), or
consociational when representation is allowed more generally—say, from eth-
nic, religious, or economic groups, as for Arend Lijphart (1977). The original
thirteen colonies governed by the Articles of Confederation from 1777 to 1789
are the most often cited example of Cooperative Federalism, but we argue in
Chapter 9 that so too is the European Union.*

Since the council decides by a supermajority or unanimous vote, national
policies require a consensus bargain. The primary virtue of Cooperative Fed-
eralism is its potential to protect the interests of minorities from Economic

29. Wheare (1964, p. 32) and Riker (1964, pp. 8-10) also mention the Dutch Union of
Utrecht, the early constitutions of Switzerland, Germany from 1815 to 1867, the North German
Confederation of 1867 to 1871, and the German Empire from 1871 to 1918 as other examples of
Cooperative Federalism.
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Federalism’s tyranny of a majority under presidential governance. But minori-
ties must first elect a representative to the national council. This requires being
a majority in at least one state or province. In confederations, citizen mobility
across states can help to build those majorities. In consociations, the use of
proportional representation to elect the national council can achieve the same
end.*® Since the stakes for minority citizens are potentially so high and the
influence of each elected representative to the national council so decisive,
democratic participation may be encouraged as well.

It is on the dimension of economic efficiency in the provision of national
goods and regulations that Cooperative Federalism is likely to fall short.
Unanimous, or nearly unanimous, agreements by the national council protect
minority interests, but they make the provision of national (or in the case of
the EU, transnational) public goods and regulations very difficult. The biggest
roadblock to building a full consensus is the need to allocate any policy’s
economic surplus. Who gets the benefits? Who pays the costs? It was the
inability to resolve the financing of the Revolutionary War’s debts that led to
the calling of the U.S. Constitutional Convention in 1787 and to the drafting
of an alternative federal constitution to replace the Articles of Confedera-
tion.?’ That new constitution retained state representation to the national
government but dropped supermajority in favor of simple majority rule. We
call this third alternative Democratic Federalism, which we specify first in its
“pure” form of legislative governance only, and then with the “safeguards” of
a senate, a strong president, an independent judiciary, and finally, organized
political parties.

Chapter 4, “Democratic Federalism: The National Legislature,” details the
likely economic, democratic, and rights performance of a decentralized na-
tional legislature with representatives elected from geographically specified
local districts. The national legislature is assigned responsibility for national
public goods and services and national regulations. Decisions in the legislature
are made by simple majority rule. Independent local governments continue
to be responsible for important local services, perhaps provided concurrently
with the national government.

30. A proposal offered by Guinier (1994) for election to one chamber of the U.S.
Congress.

31. For the details of failed governance under the Articles of Confederation, see Rakove
(1979, chap. 14) and Dougherty (2001). For the profound effect this frustrating history had on
the drafters of the U.S. Constitution, see Rakove (1996, chap. 7).
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On the dimensions of democratic participation and the protection of
rights and liberties, Democratic Federalism is likely to do well, provided all
citizens are represented in the legislature. Since locally elected representatives
can, in principle, each be pivotal to any national majority, citizens have an
incentive to vote and engage their representatives with their concerns. Prox-
imity and the relatively small scale of the local districts will encourage not
just voting but also “face-to-face” engagement of representatives with their
constituents, called the “personal vote” Democratic participation is likely to
be encouraged as a result. Further, and as James Madison argued in Federalist
Nos. 10 and 351, local representation in the national legislature also provides
added protections for individual rights and liberties. Represented minorities
from local districts can band together to mutually protect each other’s rights
in legislative voting. Oppressive majorities may not be stable if a new majority
of minorities can form to defeat the originally proposed restriction on rights.
But as noted, all citizens must be represented. There is no guarantee that an
existing federal legislature will willingly open its doors to the disenfranchised.
What can be done?

It is on the dimension of economic efficiency that legislature-only Demo-
cratic Federalism is most likely to fall short. In contrast to Cooperative Feder-
alism, where the national government might do too little, the national legisla-
ture in Democratic Federalism might do too much. The problem arises from
the use of simple majority rule for making legislative decisions. As first pointed
out by the Marquis de Condorcet in 1785 and shown quite generally by Ken-
neth Arrow (1951), if there are more than two policies to be decided and local
interests over those policies are in conflict, a stable majority-rule outcome
cannot be guaranteed. Any one majority coalition can be undone with a small
change in policy allocations or payments to create a new majority coalition.
Cycling between policies is the result. A tempting and all too common solu-
tion is to bundle all policies into a single package, called the omnibus or pork-
barrel policy, from which all local districts get some benefits and for which all
share in costs. If policies’ benefits are primarily local but costs are shared na-
tionally, there will be a strong incentive for each local representative to de-
mand too much of his or her local good. There is a “common pool problem,”
where the national tax base is the shared common resource. Further, no one
district has an incentive to vote no, as a single vote won’t defeat the omnibus
policy, nor is there an incentive to remove one district’s benefits from the
legislation while still paying a share of all others’ costs. As a result, the final
national budget and the reach of national regulations will be economically too
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large, perhaps significantly so. There is a risk not only of too much national
spending and regulation but also of replacing the local or state governments’
provision of those same services. In such instances, all policy becomes “na-
tional” policy, what William Riker (1964) has called the “overawing” propen-
sity of locally elected, national legislatures. What can be done?

Chapter s, “Democratic Federalism: Safeguards,” addresses these two weak-
nesses of Democratic Federalism. First, how can we guarantee all minorities are
represented in the legislature? Second, how can we control the national legis-
lature’s inclination to usurp all important dimensions of public policy? Chap-
ter 5 evaluates the contributions of three new national institutions: first, an
upper chamber called the Senate, elected not from local districts but from geo-
graphically larger provinces or states; second, a nationally elected president
with agenda and veto powers over legislative decisions; and third, an indepen-
dent national court to interpret the ground rules for federal governance and, in
particular, what constitutes meaningful local assignment and full representation
of all citizens. In addition to these three constitutionally created institutions,
we also consider the ability of national political parties, if they were to arise, to
foster minority representation and to control an overreaching national legisla-
ture. We argue that each of these four safeguards contributes positively to the
performance of Democratic Federalism, but only if a majority of all citizens
understands and support the ongoing contribution of these institutions to the
goals of efficiency, participation, and protections of rights.

Needed citizen support will arise only as a result of a national conversation
as to the implications of each policy choice for the institutions of federal gov-
ernance. A national tax and transfer policy, for example, may be an attractive
redistribution policy, but perhaps not if it removes the future ability or incen-
tive of local governments to set their own levels of local spending in response
to the preferences of local citizens. To understand the consequences of poli-
cies for institutions, and of institutions for policies, will require a national
conversation about the process of federal governance and not just its out-
comes. Providing a framework to facilitate this conversation is the objective
of Part II, “Encouraging the Federal Conversation.”

Chapter 6, “FIST: Having the Federal Dialogue,” provides the guidelines for
the needed federalism debate by outlining a sequence of evaluative questions
that national policy-makers should consider before the passage of any national
law that affects one or more of the three institutions of federalism: assignment
as to who does what, the number of lower-tier governments, and representation
of those governments to the national legislature. The proposed evaluation
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provides citizens with a Federalism Impact Statement, or FIST, for the proposed
policy. As implemented, FIST begins with an analysis of the economic implica-
tions of each proposed central government policy by asking whether the na-
tional benefits of the policy outweigh its national costs, and whether there might
be an alternative policy that is plausibly more efficient. If the proposed policy is
viewed as inefficient, by itself or relative to alternative policies, then FIST asks
whether there is evidence of, or plausible argument for, compensating benefits
from improved local political participation, improved economic fairness, or in-
creased protection of individual rights or liberties. If so, then FIST asks whether
these noneconomic benefits can be achieved more efficiently. FIST will not re-
quire definitive answers to its questions nor an explicit analysis of the possible
trade-offs between efficiency and participation or between efficiency and fair-
ness and rights. FIST only requires that the trade-offs be acknowledged and
considered. Not all centrally provided policies would trigger a FIST review; for
example, defense spending, foreign affairs, and monetary policy would be ex-
empt, as they are clearly national public goods and must be provided centrally.
The execution of FIST would be by an independent agency, such as the Congres-
sional Budget Office or the European Commission, while a national court could
ensure that all relevant central government legislation acknowledge, though not
necessarily accept, the content and conclusions of the FIST analysis.

Chapters 7 and 8 outline the central principles for efficient policies in a
federal economy as a starting point for implementing a FIST analysis. Chap-
ter 7, “Fiscal Policy in the Federal Union,” offers the guidelines for efficient
taxation and debt financing as well as principles for efficient federal govern-
ment spending within a federal public economy. Efficient tax policy should
seek to minimize horizontal spillovers between local and provincial econo-
mies and vertical spillovers between the central and provincial and local gov-
ernments. Efficient debt policy should seek to align debt payment to future
benefits and control possible abuses of local borrowing via balanced-budget
rules. Efficient spending focuses on the essential federal task of designing in-
tergovernmental transfers, stressing when matching and lump-sum grants-in-
aid are most appropriate to manage public goods, spillovers between states,
and the provision of social insurance for differential income shocks across
regions, states, or localities.

Chapter 8, “Regulation in the Federal Union,” outlines the principles for
the efficient regulation of market activities in a federal economy. As with
the provision of public services and the assignment of taxing powers, the aim
is to allocate regulatory responsibilities between local, state, and national
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governments so as to ensure efficient allocations. There may be too little regu-
lation as a result of competition by local and state governments for private
business and the compensating benefits for residents that those firms might
provide, a competition known as “the race to the bottom.” The result will be
lax environmental, competitive, or financial regulations imposing damages on
residents of other localities or states. If those damages are significant and wide-
spread, then national regulation of such activities will be appropriate. On the
other hand, national regulations that preempt local regulations may restrict
the ability of state and local governments to tailor their own environment or
competitive marketplace to meet the specific needs of their residents. Some
states may wish to allow more local pollution if it means more jobs, or permit
local market collusion if it reallocates local incomes in a way valued by local
residents. Allowing local regulatory choice that benefits only local residents
and imposes only local costs, and may be copied by other states, may lead to
a “race to the top.” Chapter 8 provides a template for separating the two “races”
and facilitating an informed national debate on federal regulatory policies.

Part ITI, “On Becoming Federal,” concludes our analysis. If Democratic
Federalism is an attractive institution for the design and implementation of
government policy, how might it then be put in place? Efforts by the countries
of Europe to form a working economic union and those of the citizens of
South Africa to form a working political union lead to the same conclusion.
To be successful, Democratic Federalism begins and ends with a union polity
committed to the benefits of shared governance and the spirit of compromise
needed to make it work.

Chapter 9, “The European Union: Federal Governance at the Crossroads,”
details the evolution of EU institutions from a simple six-nation pact to jointly
manage the collective production of coal and steel to a 2020 union of twenty-
eight members setting common agricultural policies, economic development
investments, competition and trade policies, and for nineteen member states,
monetary policies and financial regulations. As an economic (“customs”
union regulating market policies, there is little doubt that the union has been
a success, particularly for the residents of the originally less economically de-
veloped member states. As a monetary (“currency”) union and as a political
(“democratic”) union, perhaps less so. The monetary union has reduced the
ability of member states to manage their economies in periods of economic
downturns, most evident in Europe’s lethargic recovery from the Great Reces-
sion, and has created adverse incentives for “beggar-thy-neighbor” fiscal poli-
cies, most evident in Greek’s excessive borrowing and resulting bailout.
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Politically the union suffers from a “democratic deficit,” with citizens lacking
a direct means to debate and collectively decide the direction of EU policies,
and a “rights deficit,” with the union lacking a means to discipline member
states (Hungary and Poland) that threaten the union’s foundational commit-
ment to individual rights and the rule of law. The EU is at a crossroads. One
path involves modest reforms—which we offer—within the structure of cur-
rent institutions. The other would entail a full commitment to Democratic
Federalism. To be successful, such a commitment must begin with a union
polity willing to view EU policies as European policies, not member state poli-
cies for the benefit of each member state alone. The path of modest reforms
may be all we can hope for at the moment.

Chapter 10, “Mandela’s Federal Democracy: A Fragile Compact,” details
the central role that the institutions of Democratic Federalism played in South
Africa’s transition from apartheid to a multiracial democracy, one of the most
important political events of the last century. While both apartheid’s govern-
ing National Party (NP) and the resistance’s African National Congress
(ANC) agreed that the century of suppression and armed resistance must end,
negotiations over exactly how the new democratic government should be de-
signed were far from harmonious. The NP wished to protect the economic
interests of the once-ruling elite and rural landowners, while the ANC was
committed to a significant expansion of essential public services for the poor:
health care, education, and housing. In the background was a desire to avoid
the damaging consequences of Zimbabwe’s monolithic unitary government,
a concern for both the ANC and the NP. They compromised on a middle
ground of shared governance with (1) politically independent provincial and
metropolitan governments constitutionally assigned to provide all important
local services and (2), a separately elected national parliament and president
responsible for setting the overall rate of taxation and funding for local ser-
vices. By its clear national majority, the ANC would determine the overall level
of taxation and redistributive funding, but the locally elected provincial and
metropolitan governments, some perhaps controlled by the NP or its succes-
sors, would decide how national revenues would be spent and local services
provided. The institutions chosen to implement this compromise were those
of Democratic Federalism. They created the institutional structure for a “hos-
tage game” in fiscal policies to be played between the competing economic
interests of the ANC majority and the economic elite and middle class. If the
national government taxed “too much,” then the middle-class coalitions con-
trolling local spending could allocate funds to middle-class, not lower-income,
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services. If local governments spent their budgets on middle-class services,
then the national government could raise taxes and assume direct responsibil-
ity for providing redistributive services. Today the Democratic Alliance and
its allies, a broad-based middle-class coalition, control the important provin-
cial government of the Western Cape and the local government of Cape Town.
The federal compromise has worked, so far, to the economic benefit of most
South Africans. But either side can undo the compromise at any time. The
likely outcome would then be an ANC-dominated unitary government, and
the risk of a Zimbabwe outcome. The recent tenure of Jacob Zuma as president
posed such a threat. The ANC recently removed Zuma and appointed Cyril
Ramaphosa, one of the central negotiators of the original federal agreement,
as his successor. The future is uncertain. As is the case for the EU going for-
ward, the continued success of South Africa’s federal institutions will turn on
a commitment of its citizens to the principles of federal governance and a re-
newed willingness to compromise.

Chapter 11, “Epilogue,” summarizes our main conclusions and seeks to
place our work in the wider context of democratic constitutional design by
addressing the question, Who should be federal? While there is much to rec-
ommend it, Democratic Federalism may not be for everyone. Any new nation-
state seeks to do what smaller and spatially diffuse communities cannot: pro-
vide for mutually beneficial public goods, most notably collective security;
control intercommunity spillovers; and enforce the rules needed for wider
market exchange. Each new state must choose how best to run its affairs.
Whether designed as Economic or Cooperative or Democratic Federalism,
federal governance is one alternative. But so is a single, unitary government,
or perhaps even to remain as separately governed jurisdictions and then man-
age shared interests by bilateral agreements. There are strengths and weak-
nesses to each form of governance. While numerous “fundamentals” will be
important to the choice of governance—technology, geography, language,
ethnicity—we suggest two attributes that may be the most important: hetero-
geneity of tastes for government services and a willingness to compromise
when there is disagreement. When tastes are similar and trust between citizens
is widespread, unitary governance may be most appropriate. When tastes are
different and trust is absent, remaining as separate states is likely to be the
preferred outcome. Democratic Federalism, we conjecture, will be most ap-
propriate for that middle ground where tastes are different but compromise
still possible. Hopefully our work here will prove helpful to those considering
governance for this middle path.

For general queries, contact webmaster@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INTRODUCTION 29

s. Hardly the Only, and Certainly Not the Last, Word

Our debt to the classics in the analysis of the federal state is perhaps already
apparent and will certainly be so by the end of this book. For those who wish to
go to the sources themselves, we recommend a close reading of Wallace Oates’s
Fiscal Federalism (1972) for the foundational analysis of the economics of fed-
eralism; of William Riker’s Federalism: Origin, Operation, Significance (1964.)
for the best analysis of the political economy of federalism; and then, of course,
of the essays by James Madison and Alexander Hamilton in The Federalist Pa-
pers for still the most complete presentation of the constitutional arguments
for the federal state.

As will be apparent in the chapters that follow, we have also benefited
greatly from reading the new economic, political, and legal literatures on fed-
eralism that have emerged over the years since we began this project. It pays
to wait. For the economics of federalism, we recommend, first, Dietmar
Wellisch, Theory of Public Finance in a Federal State (2000). Wellisch is a lead-
ing public finance theorist who has provided an excellent overview of the core
economic theory of fiscal federalism. The focus of the book is on the efficient
provision of public goods and services using local (decentralized) and national
(centralized) governments. The economy under study is an open economy
with the free movement of labor and capital across all governments. The con-
siderable contribution of Wellisch’s book is to provide a general and fully con-
sistent framework for the evaluation of local and central government’s fiscal
policies in a federal public economy.

Second, we recommend Robin Boadway and Anwar Shah, Fiscal Federal-
ism: Principles and Practice of Multiorder Governance (2009). The authors are a
leading scholar (Boadway) and practitioner (Shah) of the design and imple-
mentation of fiscal policy in a federal public economy. The economic theory
of fiscal policy is presented clearly and in a nontechnical way. Topics include
tax policy, spending policy, the design of intergovernmental transfers, and the
management of macroeconomic policy in federal economies. The strength of
the book is its wide use of examples of each fiscal policy from both developed
and developing federal economies. It is a valuable reference for those charged
with implementing fiscal policy in federal economies.

The new political science of federalism focuses on federal institutions for
representation and their likely impact on the design and implementation of
policies. Three recent books have made important contributions. First, we
recommend Jenna Bednar, The Robust Federation: Principles of Design (2009).
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While economic theory provides guidance for the appropriate assignment of
policy responsibilities in a federal state, inappropriate institutions of represen-
tation can undo economic theory’s best advice. The problem is a locally rep-
resentative national legislature. Local representatives have an incentive to
abuse the national tax base—what Bednar calls “encroachment”™ —to benefit
their narrow local interests. Effective federal governance needs to check such
behaviors. Bednar calls these checks the safeguards of federalism. Through in-
structive country-specific examples, she highlights the strengths and weak-
nesses of each, called structural (presidential and upper-chamber vetoes), po-
litical (political parties), judicial (independent supreme court), and popular
(citizenry commitment to federal values) safeguards. No one safeguard is de-
cisive by itself. To ensure a robust federation, Bednar argues, all must be in place.

While structural protections of federal institutions can be put in place
through the adopted constitution, how can we hope to construct viable politi-
cal parties as a safeguard for federal governance? Mikhail Filippov, Peter Orde-
shook, and Olga Shvetsova’s Designing Federalism: A Theory of Self-Sustainable
Federal Institutions (2004) provides one answer. Locally elected national leg-
islatures can be both parochial and shortsighted. Successful political parties
must be national in their focus and, as ongoing organizations, farsighted in
their vision. Importantly, strong national parties are a complement to, not a
substitute for, local representation in the national legislature. National parties
find their strength from the financial and election support of local constituen-
cies. In this way, both local and national interests in federal governance are
protected.

Finally, in Hamilton’s Paradox: The Promise and Peril of Fiscal Federalism
(2006). Jonathan Rodden applies the insights of Bednar and of Filippov and
his colleagues to address the important matter of how the national govern-
ment can control excessive local government borrowing that might spill over
to limit, and even bankrupt, the national fisc. The problem of excessive local
borrowing arises because local representatives to the national government
favor local bailouts over national solvency. With local political incentives fa-
voring national bailouts, there is no reason for the private market to discipline
local borrowing with higher interest rates. If there is a solution to this problem,
it is in strengthening the ability of the central government to say no to local
excesses. Rodden turns to country-specific case studies to find his answers: a
strong president in Brazil and strong political parties in Germany. Rodden’s
book is particularly valuable for illustrating why all institutions of Democratic
Federalism are needed.

(continued...)
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343-354, 359—363, 360, 361, 370-371, 375

dictatorial federal states, 12, 12

dictatorships: socially valued outcomes
and, 13, 14, 15-16; transition from, 1, 7, 375

direct revenue effects of source-based
taxation, 232-235

districts, 99—100, 126—127, 141

Dodd-Frank Act, 184

Duverger’s Law, 60-61, 167

EAGGF (European Agricultural Guidance
and Guarantee Fund), 312-314

Economic and Monetary Union (EMU),
295—296, 316—318, 338

economic efliciency: allocative, in Tiebout
economy, 48-49, 50, 51-54; local politics
and, 41; Samuelson condition for, 87n

economic fairness: Democratic Federalism
and, 132-136; Economic Federalism and,
57; of taxation, 238; of welfare reform,
226

Economic Federalism: central government
in, 57-63; Cooperative Federalism and,
75-76, 97-98; EU as, 299—300; evalua-
tion of, 44—45; local service equity in, 72;
overview of, 2021, 34, 37-38, 7374, 373;
political representation and, 63-67;
protection of rights and liberties under,
67-71, 73, 374—375; Tiebout shopping and
sorting in, 45—46; weaknesses of, 99.
See also Tiebout economy

Economic Freedom Fighters (South Africa),
367, 368n37, 369

economic performance of European
Union: in financial efficiency, 316-318,
320-323; in fiscal efficiency, 312-316; in
market efficiency, 308-312; overview of,
308,338

economic rights, 67, 71, 96-97, 98. See also
protection of rights

economic spillovers from local regulations,
267-271,268

economies of scale in local regulation,
260-264, 261, 278

EEC (Buropean Economic Community),
299, 301-302, 319

EEOC v. Wyoming, 156n18
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efficiency case for Cooperative Federalism:

Coase’s Theorem and, 77-80; Coasian
alliances and, 85-92, 94—95; Coasian
clubs and, 80-8s; overview of, 77, 93

efficiency case for local governance, 38—44

efficiency performance of national
legislature: local public goods and,
122-123; national public goods and,
119-121

efficiency test (FIST), 187-188, 197-199

EMU (Economic and Monetary Union),
295—-296, 316—318, 338

environmental impact statements, 183n,
194-195, 204141

Environmental Protection Agency (EPA),
184, 208, 289

environmental quality, regulation of,
287-291, 292

equalization aid, 217-220

equity, fiscal: horizontal, 217-220; vertical,
238

ERDF (European Regional Development
Fund), 312-313, 315

ESF (European Social Fund), 312-313, 315

EU. See European Union

European Agricultural Guidance and
Guarantee Fund (EAGGF), 312-314

European Central Bank, 319

European Commission, 206-207, 301,
302—-303, 321, 326

European Council, 185

European Council of Ministers, 185, 301,
304-305, 326, 328, 335-336

European Economic Area, 307

European Economic Community (EEC),
299, 301-302, 319

European Monetary Union (EMU),
302-303, 319, 320, 322-323

European Parliament, 301-302, 304, 326

European Regional Development Fund
(ERDF), 312-313, 315

European Social Fund (ESF), 312-313, 315

European Union (EU): Charter of
Fundamental Rights, 324-325, 326, 334,

336, 339; as Coasian alliance, 85; as
Cooperative Federalism, 96-97, 295296,
301-305, 334-337, 375; corporate tax
policy of, 239-242, 241; as at crossroads,
331-332; democratic deficit in, 9sn27,
323-324, 332, 334, 338; democratic
governance in, 323-324; environmental
policy in, 291; evolution of institutions
of, 26—27; overview of, 295-296, 299301,
337-339, 373; performance of;, 305, 308;
political union and, 332-334; reform
policies for, 300, 334-337; rights
protection in, 324-328, 329-330, 331;
Stability and Growth Pact of, 249,
250-251, 321-322; as transnational federal
union, 1; treaty establishing, 6,184-18s.
See also economic performance of
European Union; proportionality
principle; subsidiarity principle; specific
member states; specific treaties

excess burden: of resident-based taxation,
230-231, 242—243; of source-based
taxation, 234-235

exclusion from services or regulation,
264267, 265

executive branch, responsibility for FIST
analysis within, 203205, 207-208.
See also president

Executive Order 12612, 195, 207-208

Executive Order 12866, 199n29

Executive Order 13132, 183n, 185n13, 207-208

externalities: definitions of, 197n27; in EU
bailout policy, 318; fiscal, 143, 211214, 213;
merit goods compared to, 198n; vertical
tax, 231-232. See also spillovers

fairness. See economic fairness

federal democracy. See federal governance/
federal state; federalism

federal dialogue, 181-183, 191, 203, 205,
209, 273. See also Federalism Impact
Statement

federal governance/federal state: benefits

of, 2-4, 372-373; challenges to, 1—2;
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definitions of, 7-11; dissolution of],
376-377; as polity of choice, 1, 372;
ratification of, s5; requirements for, 11;
state governance and, 4-s; transitions
toward, 295. See also federalism

federalism: definitions of, 7—11; dialogue
about benefits of, 181-183; as unnatural
state of affairs, 181. See also contract
federalism; Cooperative Federalism;
Economic Federalism; federal
governance/federal state

Federalism Accountability Act, 195

Federalism Impact Statement (FIST):
assignment of services or regulations
based on, 189, 190, 191; deliberative
democracy and, 191-192; enforcement
of, 192-193; on EU corporate tax policy,
239-242, 241; on Greek debt crisis,
250-252, 252; guidelines for debate on,
24-25; implementation of, 193, 196—200;
implementing analysis for, 25-26;
overview of, 177-178, 183-186, 208—209,
376; on regulation of business strategies,
281-283, 285-287; on regulation of
corporate governance, 273, 275—281, 280;
on regulation of environmental quality,
287-291, 292; responsibility for
completion of, 200-208; scorecard for,
189; steps in, 186-189, 187; usefulness of,
194-195; on welfare aid reform, 225228,
228

Federalism Preservation Act, 195

Federalist No. 10, 2n3, 4, 123,168

Federalist No. 12, 229n27

Federalist No. 26, 4

Federalist No. 28, 67, 70

Federalist No. 39, 2n3, 10

Federalist No. 42, 229n26

Federalist No. 48, 140

Federalist No. 51, 2n3, 4, 123, 132-133,
139, 147

Federalist No. 55, 114027

Federalist No. 73, 147

Federalist No. 78,153

Federalist Papers, The, 4-s, 23, 29, 67, 70,
114n27, 123, 132133, 139

federal legislature. See national legislature

Federal Trade Commission Act of 1914,
281, 286

federal union: building, 214-217; protect-
ing, 217-220; vertical fiscal equity in, 238

Federal Water Pollution Control Act of
1948, 288

FERC v. Mississippi, 157118

Fifteenth Amendment, 136, 171

Finance Commission (India), 202-203

Financial and Fiscal Commission (FFC,
South Africa), 342, 345-346

financial crisis: abuse of local borrowing as,
244-250; global, 250, 318; in Greece, 26,
246, 247, 250252, 252, 319—-320. See also
Great Recession

financial efficiency of European Union,
316-318

financing: of political parties, 167-168n39;
of public education, 72; of public goods
and services, 178

fiscal competition, 40, 71, 373. See also
Tiebout economy

fiscal efficiency of European Union, 312-316.
See also efficiency case for Cooperative
Federalism; efficiency performance of
national legislature

fiscal federalism, 29—30. See also Economic
Federalism

fiscal insurance, 215-216, 253, 300

fiscal policy: “beggar-thy-neighbor,” 94,
310, 317-318; hostage game in, 297, 343,
348-354, 349, 370; overview of, 210,
253-254; regulatory policy and, 264267,
265; responsibility for, 205-206; of South
Africa, 354, 355-356, 357-359. See also
budgets, national; debt; taxation

FIST. See Federalism Impact Statement

Fourteenth Amendment, 171

franchise, extending: legislature and,
136-137; safeguards and, 169-174

free riding, 43, 45, 770, 90, 264, 317-318
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Garcia v. San Antonio Metropolitan Transit
Authority, 156157

General Agreement on Tariffs and Trade
(GATT), 91,314

Giles v. Harris, 172n47

global financial crisis, 250, 318. See also Great
Recession

Good Governance Africa Government
Performance Index, 368n36

governance/government: allocation of
responsibilities among levels of, 183-184;
central, 2—4, 7-11, §7—63; central role
for, 210; choice of, 28; levels of, 33;
transnational organizations for, 300-301.
See also federal governance/federal state;
local government; state government

Gramm-Rudman-Hollings Balanced
Budget Act 0f 1985, 195n23

grants and contracts: as equalization aid,
217—220; FIST evaluation of welfare aid
reform, 225228, 228; as lump-sum aid,
214-217; as matching aid, 211-214, 213,
238; overview of, 210-211, 253; as project
aid, 220—225; in South Africa, 345

Great Recession, 183, 226, 244n55, 317, 318

Greece: bailout of, 322; city states of, as
Coasian clubs, 81, 82; debt crisis in, 26,
246, 247, 250-252, 252, 319—320; deficits
of, 323; income in, 311; market efficiency
and, 309; suppression of riots by, 331

Gregory v. Ashcroft, 158-159, 192-193

gridlock, risk of, 111, 115, 119

gun regulation, 273, 274

head tax, 43-44, 51-53. See also zoning

high-level radioactive waste, regulation of,
262264

Hodel v. Virginia Surface Mining and
Reclamation Ass'n, 157n18

horizontal fiscal equity, 217-220

hostage game in fiscal policy, 297, 343,
348-354, 349, 370

House of Representatives, 10

Hungary, 326, 327, 331

IMF (International Monetary Fund), 237,
250, 319

India, Finance Commission in, 202—203

indirect revenue effects of source-based
taxation, 232, 235-236, 237

Inkatha Freedom Party (South Africa), 341,
344

innovation in government policy. See
Brandeis Conjecture

In re City of Bridgeport, 248n63

institutions of Democratic Federalism:
evaluation of, 19—20; required for stable
democracies, 364—365; responsibility for
FIST analysis within, 200-208; in South
Africa, 343-354, 359363, 371; valued
outcomes of, 13, 14, 15-19, 17, 33-34, 372—-376.
See also local government; national
legislature; safeguards, institutional

institutions of European Union and rights
protection, 324-328, 329-330, 331

insuring local governments against
economic shocks, 214-217

intercommunity regulatory spillovers,
267-271, 268, 274

intergovernmental grants. See grants and
contracts

Interim Constitution of South Africa,
341-342

International Environmental Agreement,
87n, 89—90

International Monetary Fund (IMF), 237,
250, 319

Ireland, 309, 322, 323

Italy, 322, 323

judicial “bright line.” See assignment of
services or regulations

judicial review of legislation, 154-159
koinons, 81, 82
Lakewood Plan, 81, 82—-83

legislation: implementation of, 183-184;

judicial review of, 154-159; omnibus, 111;
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presidential veto of, 147, 150-151, 152; to
regulate Congress, 195-196. See also
specific legislation

legislative overreach: constraints on,
147148, 169; judicial review of, 154-159;
parties and, 163; presidential veto and,
150—151, 152; as weakness of national
legislature, 168

LGBTQ community, 375

local choice, 50, 51-57, 229

local government: contract federalism and,
220-225; in Democratic Federalism,
373-376; in Economic Federalism, 37;
efficiency case for, 38—44; federal
principles for efficient taxation by,
229-236, 233; insuring against economic
shocks, 214-217; job creation by, 244;
matching aid to, 211-214, 213; national
policies for taxation by, 236—237; political
participation in, 63-67; protection of
democratic governance by, 365, 366,
367-369; protection of rights and
liberties by, 67-71, 73; service equity
and, 72; services of, 33; weaknesses of,
174175

local public goods, 106-107, 115-119, 122123

low-level radioactive waste, regulation of,
262

Low Level Radioactive Waste Policy Act of
1980, 263

lump-sum aid, 213, 213-217

Luxembourg Compromise, 302

Maastricht Treaty, 1, 6, 299, 302303, 331, 337

MacSharry reforms, 314

majority rule, 60-62, 100

majority-rule decision-making in legisla-
tures, 100-102, 101, 103

Mandela compromise/compact, 296-297,
343, 347, 354, 363, 370-371

market activities, 25-26, 178-179, 281283,
285-287

market efficiency of European Union,
308-312

market failures and Economic Federalism,
37,57

market-preserving federalism, 68, 69

matching aid, 211-214, 213, 238

median voter, 34, 75, 96, 105, 143, 166

Median Voter Theorem, 103

merit goods: access to, 72; concurrent
services and regulations as, 188;
definition of, 37; markets and consump-
tion of, 57-58; resident preferences for,
198; U legislature and provision of, 138

minimum winning coalition (MWC)
legislature, 106, 107-111, 109, 115-119, 143

minorities. See protection of rights

monetary union (EU), 295-296, 316-318

Moorman Mfg. Co. v. Bair, 239n

MWC (minimum winning coalition)

legislature, 106, 107-111, 109, 115-119, 143

National Assembly (South Africa), 341-342

National Council of Provinces (NCOP,
South Africa), 345-346

National Federation of Independent Business v.
Sebelius, 196126

national government: in Economic
Federalism, 37-38, 57-63; services of, 33.
See also central government; national
legislature

National League of Cities v. Usery, 156

national legislature: constraints on
overreach by, 147-148, 148; economic
fairness and, 132-136; efficiency
performance of, 119-123; overview of,
22-24, 34-35, 99—-100, 137-138; parties in,
161-165, 164, 166; protection of rights and,
128-132; representation and, 125-127;
responsibility for FIST analysis within,
200-204; role of; 139; self-regulation of,
195-196; weaknesses of, 168. See also
voting cycles of national legislature

National Party (South Africa), 341, 344

national public goods, 100, 104-105, 119-121

NATO (North Atlantic Treaty Organ-
ization), 85,90
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natural resource taxation, 230, 237n48

new federalism, 220-221

New Jersey Plan, 142

new nationalism, 182, 220-221

New York v. United States, 157,196, 221

Nigeria, 68-69

Nineteenth Amendment, 170n42

North Atlantic Treaty Organization
(NATO), 85, 90

North Carolina State Board of Examiners v.
FTC, 284

Nuclear Waste Policy Act 0f 1982, 263

Oates Decentralization Theorem, 38

Office of Management and Budget,
205-206

omnibus legislation, 111. See also Universal-
istic (U) legislature

parchment barriers of responsibility, 153, 370

Paris Agreement, 85, 90

Parker v. Brown, 282, 283, 284, 285

participation. See democratic participation;
political representation; voluntary
participation

participation test (FIST), 188189, 199—200

participatory democracy, 191

pay-for-performance clauses in contracts,
223-22§

Personal Responsibility and Work
Opportunity Reconciliation Act 0of 1996
(PRWORA), 166, 225-228, 228

personal vote, 23, 137-138

piggyback taxation, 236, 254

Poland, 326, 327, 331

poleis, 82

policy assignment, 69, 204, 343. See also
assignment of services or regulations;
proportionality principle; subsidiarity
principle

political and civil rights. See protection of
rights

political participation. See political
representation; voting

political parties: brand name as resource
of, 160-161; competition between, 163,
167-168; in legislature, 162165, 164, 166;
national, as safeguards, 159-160; as
organizations, 160-162; public funding
for, 167-168n39; in South Africa, 341, 344.
See also African National Congress

political representation: Cooperative
Federalism and, 93, 95—97; Democratic
Federalism and, 123, 124, 125-127,
373-376; Economic Federalism and,
63-67; in EU, 323-324, 338; overview of,
373-374; in Senate, 141-146

political union, European Union and,
332-334

politics, local, and economic efficiency, 41

polyphonic federalism, 220-221

Portugal, 246, 309, 322, 323

president: conditions for central govern-
ment management by, 58—63; con-
strained efficiency of, 73; of EU, 333; of
European Commission, 335-336; FIST
reviews within offices of, 207-208;
influence over, 66-67; protection of
rights and liberties by, 67, 70-71, 73; as
safeguard, 140-141, 147-153, 148

presidential democracy, 61-62

presidential veto, 147, 150-151, 152

press, freedom of, 131-132

primary goods, 71

Printz v. United States, 157,196, 221

prisoner’s dilemma, 88, 91-92, 351

private marginal benefit (PMB), 211-212,
234, 236, 237

private marginal cost (PMC), 211214, 232,
234, 235-236, 237

project aid, 220-225

property rights. See protection of rights

property taxation, 50, 51-54, 56

proportionality principle, 185, 206, 303

Proposition 13, 56

protection of rights: Cooperative Federal-
ism and, 96—97; Democratic Federalism

and, 128-132; Economic Federalism and,
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67-71, 73; in EU, 324-328, 329-330, 331;
overview of, 374-375. See also voting

provinces: as districts, 99-100; in South
Africa, 341, 344-345

provincial government. See state
government

PRWORA (Personal Responsibility and
Work Opportunity Reconciliation Act of
1996), 166, 225—228, 228

public dialogue. See federal dialogue;
Federalism Impact Statement

public goods: allocation of, 80-81;
Economic Federalism and, 37; FIST and,
187-188; MWC legislature, U legislature,
and, 109; Wicksell-Lindahl process for
provision of, 85-88, 86. See also local
public goods; national public goods;
spillovers

public goods economy, 38-44

qualified majority voting (QMYV), 302,
304, 30§

race to the bottom: economies of scale
and, 260-264, 261; in EU, 311, 318; in
Federalist No. 12, 229n27; intercom-
munity spillovers in, 267-271, 268;
nonexclusion and inefficient taxation
in, 264267, 265; overview of, 178-179,
255, 256—257, 260, 271-272; in welfare
services, 226, 227, 238

race to the top, 178-179, 255, 257-260,
271-272

radioactive waste, regulation of, 262-264

reason-giving, discussion as, 186, 191-192

reform coalitions, 148151, 152

regional income insurance, 214—217

regulatory policy: assignment of, 272-273,
292-293; on business strategies, 281283,
285-287; on corporate governance, 273,
275—281, 280; decisions about, 271-272;
on environmental quality, 287-291, 292;
on guns, 274; implementation of, 184;
overview of, 2526, 255-257, 293-294;

race to top in, 257-260. See also race to
the bottom
religion, free expression of, 130-131
representation. See political representation
representatives to national legislature, 100
representative tax system, 219—220
resident-based taxation, 229232, 236—237,
253-254
rights. See protection of rights
rights and fairness test (FIST), 189
rights deficit, 27
right-sizing (secession), 96, 98
Roma people, 331

Saenz v. Roe, 238

safeguards, institutional: evaluation of,
168-174; overview of, 2425, 139-140,
174-175; Supreme Court as, 153, 156-159.
See also political parties; president;
Senate

San Antonio Independent School District v.
Rodriguez, 72

secession (right-sizing), 96, 98

Senate, as safeguard, 10, 140-146, 144

Serrano v. Priest, 72

Shapiro v. Thompson, 238

Shelby County v. Holder, 172n48

Sherman Antitrust Act of 1890, 281, 282

Single European Act, 302

Six Pack (Stability and Growth Pact
reforms), 322

small state bias, 142, 145, 146n6

social marginal benefit (SMB), 211212, 224,
234, 236,237

social marginal cost (SMC), 211-212, 231-232,
234, 235236, 237

source-based taxation, 229, 232236, 233, 237,
254

South Africa: constitution of, 193, 344-345;
democratic consolidation in, 363-365,
366, 367-369; democratic transition in,
375; economic benefits of democratic
transition in, 359-363, 360, 361;
evolution of institutions of, 27-28;
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South Africa(continued)
Fiscal Commission in, 202-203; fiscal
policies of, 354, 355-356, 357-359;
institutions and democratic transition
in, 343-354; Interim Constitution of,
341-342; local voting in, 366; overview
of, 296-297, 340-343, 370-371; peace
dividend in, 363n; political parties of, 341,
344; structural guarantees in, 343, 347.
See also African National Congress;
Mandela compromise/compact

South Dakota v. Dole, 158n23

sovereignty test (FIST), 186-187,196-197

Spain, 246, 322, 323

spillovers: in Cooperative and Economic
Federalism, 99; cross-district, 100;
definition of, 37; FIST and, 187-188;
intercommunity, 267-271, 268; interstate,
274, 287-291; performance matching
grants and, 224-22; tax, from local
regulations, 264-267, 265; in Tiebout
economy, 44; welfare reform and, 227.
See also externalities

Stability and Growth Pact (EU), 249,
250-251, 321-322

state action doctrine, 281

state government: in Democratic Federal-
ism, 373; in Economic Federalism, 37-38;
federal principles for efficient taxation
by, 229-236, 233; insuring against
economic shocks, 214—217; matching
aid to, 211-214, 213; national policies for
taxation by, 236-237; services of, 33

state government regulatory policy: on
business strategies, 281-283, 285—287; on
corporate governance, 75281, 273, 280;
on environmental quality, 287291, 292

states: as political districts, 99-100;
responsibilities of, 301n2. See also state
government

subsidiarity principle, 38, 184-185, 206—207,
302-303, 310-311

supermajority in Cooperative Federalism,

21—-22, 300

Supreme Court, as safeguard, 140-141, 153,
156-159. See also specific cases

tariffs, 91, 92n24, 94, 308, 312

Tavares Report, 327

taxation: capital tax, 234-235, 333; corporate
tax, 239-242, 241; cost-adjusted tax base
per resident, 218-219; deductibility of,
238; federal principles for, 233; FIST
evaluation of EU corporate tax policy,
239-242, 241; head tax, 43—44, 51-52;
natural resource tax, 230, 237n48;
overview of, 229, 253-254; piggyback
tax, 236, 254; property tax, 50, 51-54, 56;
regulation and, 264-267, 265; representa-
tive tax system, 219—220; resident-based
tax, 229-232, 236237, 253—254; source-
based tax, 229, 232-236, 233, 237, 254-
See also tax policy

tax harmonization, 239-242

tax policy: economic fairness of, 133-135,
238; federal principles for, 229-236; FIST
and, 25; national, 236—237; presidential
governance and, 153; in South Africa,
346, 347-348; vertical equity in, 238.
See also taxation

Tax Reform Act of 1986, 151, 152

tax smoothing, 242, 243, 254

tax surcharge, 237

technical efficiency in Tiebout economy,
46-48

Tenth Amendment, 193

Thirteenth Amendment, 171

Tiebout economy: allocative economic
efficiency in, 48-49, 50, 51-54; conditions
for, 38—44; evaluation of, 44—4s; overall
efficiency and local choice in, 54-57;
shopping and sorting in, 45-46;
technical efliciency in, 46-48

Tiebout-Hamilton economy, 43-44

tit-for-tat strategy, 88-89, 91-92

trade agreements, 91-92

transparency of FIST evaluations, 192

Treaty of Amsterdam, 299, 304
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Treaty of Lisbon, 299, 304, 324-325

Treaty of Maastricht, 1, 6, 299, 302-303, 331,
337

Treaty of Nice, 299, 304

Treaty of Paris, 299

Treaty of Rome, 301, 310

Twenty-Sixth Amendment, 136

Two Pack (Stability and Growth Pact

reforms), 322

unemployment insurance, 334-335

Unfunded Mandates Reform Act of 1995,
166

unitary democracy: Democratic Federalism
compared to, 33, 128, 373; voter turnout
in, 137

United Kingdom, Brexit vote by,
305-307

United States v. Darby Lumber, 193118

United States v. Lopez, 157

United States v. Morrison, 157

United Transportation Union v. Long
Island R.R., 156118

universalistic (U) legislature: district goods
and, 109; MWC legislature compared to,
111-115; national parties and, 161-162;
overview of, 106-107, 111-115; president
and, 150; Senate and, 143-145, 144,
147-148, 148

U.S. Constitution: Article 1, Section 2,
170; decision to ratify, 182; parchment
barriers of responsibility in, 153, 370;
Supremacy Clause of, 281. See also

specific amendments

Venice Commission, 327

vertical fiscal equity in economic unions,
238

vertical tax externalities, 231-232

veto, presidential, 147, 150-151, 152

Virginia Plan, 140, 142

voluntary agreements: Coasian bargains as,
77,7807, 79, 81,167n37; Wicksell-Lindahl
process for, 85-88, 86

voluntary participation: in Coasian clubs,
83-84; as condition of Coase Theorem,
77; in Cooperative Federalism, 96-97, 98

voting: allocation of resources and, 210;
Democratic Federalism and, 124; local
governments and, 374; national
legislature and, 136-137; safeguards and,
169-174

voting cycles of European Council of
Ministers, 305

voting cycles of national legislature:
agenda-setting and, 104; local public
goods and, 106-107; majority-rule
decision making and, 101, 103; MWC
legislature and, 107-111; national public
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