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Managing Race in
the American Workplace

Wihat role should racial differences play in American life? Americans
have debated this question for decades. In fact, if the question is under-
stood broadly, they have been debating it for centuries. Yet the America of
the 2000s is very different from the nation at its founding. It is quite dif-
ferent also from the America that existed, now a half-century in the past,
when our civil rights laws first took shape. Civil rights law is, of course,
the primary tool we use to authorize and enact our visions and plans for
how race should or should not matter. Can civil rights laws made a half-
century ago still adequately govern race relations in today’s America? Do
they reflect our current practices and goals?

There are several civil rights laws, but my focus is on the venerable,
celebrated Civil Rights Act of 1964. Could it be that this law—which

"]

legal scholars have called a “superstatute” or “landmark statute” be-
cause of its constitution-like importance in American law—is in some
ways out of sync or anachronistic in today’s America? The point here is
not that the Civil Rights Act may out of sync because it has failed to stop
discrimination, which studies show is still common.? That only suggests
that (as with almost all laws) the job of the Civil Rights Act is not yet
done. The point is, rather, that the assumptions and the world that cre-
ated the Civil Rights Act may no longer be true or exist, and that it may
well be time to rethink the law and what we as Americans want it to do.
Put another way, we may have entered a period after civil rights—a stage
in American history when we can constructively and productively manage
racial differences with a focus that goes beyond the protection of rights.

Consider that American racial demography has changed greatly from
the period when our current civil rights laws were born. In place of the
focus on the black/white divide that dominated congressional debates in
1964, controversies about immigration and the growing Latino population
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2 Chapter 1

have taken center stage in American racial politics. Meanwhile, as I de-
scribe below, the economy has been transformed by globalization and
technological changes, remaking the workplaces that the Civil Rights Act
was intended to regulate.

The way Americans talk about race and what pragmatic and progres-
sive voices say that they want has changed as well. Never before has
such a wide variety of employers, advocates, activists, and government
leaders in American society discussed the benefits of racial diversity and
the utility of racial difference in such a broad range of contexts.* Having
employees of different races, we are told by these elites, is good for busi-
nesses, the government, schools, police departments, marketers, medical
practitioners, and many other institutions. When managed properly, ra-
cial differences make organizations work better, or make Americans feel
better, or both. In short, race can be a qualification for employment.

It is less discussed, but we see an analogous dynamic at the low end
of the job market as well, where employers of low-skilled workers also
consider the race, as well as immigrant status, of potential employees.
These employers, the most willing to talk, tell both journalists and social
scientists that they prefer Latinos and Asians as workers, and especially
immigrant Latinos and Asians, because they work harder, better, and lon-
ger than others, including white and black Americans. These perceptions
have helped to fuel the great waves of migration that have transformed
America since the 1980s.

What we have not come to terms with, however, is that the lauding of
racial differences as beneficial for organizations suggests a new strategy
for thinking about and managing race in America. It does not fit (certainly
not in any obvious way), with traditional conceptions of equal rights and
citizenship. It is an issue quite apart from, and perhaps beyond, civil
rights. And yet the country is mostly flying blind. We put into practice our
new conceptions of race in ever wider realms and contexts, while holding
on to more traditional ways of thinking about race and civil rights, and
we do this with little awareness of what is going on. Our laws and con-
versations enact multiple strategies and multiple goals in an incoherent
jumble. Significant opportunities and values are lost in the shuffle.

The purpose of this book is to provide a picture of the racial dynamics
of the American workplace. I aim to show how race matters, the percep-
tions employers and others openly express when they talk about race, and
especially how current practices fit with the Civil Rights Act. I argue that
since 1964, there have been three main strategies for managing race in
employment. These vary greatly both in how they conceive of race, and
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also in how much support they have in law. The most important point is
this: the strategy of using membership in a racial group as a qualifica-
tion, what I will call racial realism, has prominent support in society but
surprisingly little in law.

Another purpose of this book is to call for debate. Legal scholar Bruce
Ackerman has emphasized that the civil rights era, the “Second Recon-
struction,” was a great constitutional moment and an elaborately deliber-
ated creation of “We the People.” But the current era is evolving with
little awareness let alone debate in Congress, the courts, or the public
sphere. My point is not to criticize any particular strategy, but to argue
that we should be mindful of the gap between everyday practice and the
law, and that we should consider reforming the law to bring the two into
sync, so as to ensure that we act in accordance with our most fundamen-
tal values. The task is complex: we must balance or manage employment
opportunities and restrictions to Americans of all racial affiliations, as
well as to immigrants. Given this country’s violent history, we should
keep our eyes wide open when institutionalizing practices on matters
of race.

If we do not know what we are doing, we are likely to do it badly. If we
tacitly allow racial meanings to figure in the workplace, without thinking
through how this should be done, we will—and already have, as I will
show—sacrifice the consensus goal of equal opportunity. Moreover, too
great of a disjuncture between law and everyday practice diminishes re-
spect for the law and invites arbitrariness in its enforcement.

Strategies for Managing Race
in Employment, Law, and Politics

Since 1964, there have been three dominant strategies, or cultural mod-
els,® for managing how race matters in the workplace, all variously sup-
ported by employers, politicians, civil rights groups, workers and judges.
Current employment practices and employment civil rights laws are a
mixed bag of these three competing strategies: classical liberalism,
affirmative-action liberalism, and racial realism. The key point here are
that these strategies vary in both the significance as well as utility or
usefulness that they attribute to racial distinctions, and in their organi-
zational goals (these are summarized in table 1). They also vary in their
political support and in their degree of legal authorization.
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4 Chapter 1

TABLE 1
Strategies for Managing Race in the Workplace

Classical Affirmative-action

liberalism liberalism Racial realism
Significance of race  No Yes Yes
Usefulness of race No No Yes
Strategic goal Justice Justice Organizational

effectiveness

Before discussing their differences, it is important to acknowledge that
these strategies do have one thing in common: they are not based on rig-
orous thinking about what “race” is, but rather on cultural or folk under-
standings that are usually quite intuitive to Americans but can be utterly
inscrutable to outsiders. We can see this in the attitudes of employers,
who may discriminate against or prefer certain people based on percep-
tions of physical differences in skin color, hair or facial features, and on
their beliefs about traits associated with regional or national origin. No-
tably, none of the statutes governing employment discrimination define
race, an issue I discuss below.

The Classical Liberal Strategy: A Color-Blind Workplace

The classical liberal strategy of how race should factor in employment can
be stated simply: in order to achieve justice, race should have no signifi-
cance and thus no utility, or usefulness, in the workplace. This strategy is
rooted in the Enlightenment view of individuals as rights-bearing entities
of equal dignity. Opportunities should be allocated based on ability and
actions. In the classical liberal view, which has intellectual roots perhaps
most prominently in John Locke’s political philosophy, immutable dif-
ferences such as race or ancestry should not determine opportunities or
outcomes.

The classical liberal strategy for managing race is solidly institutional-
ized in American civil rights law. It is the guiding vision behind the pri-
mary statute regulating the meaning of race in the workplace: Title VII of
the Civil Rights Act of 1964. Title VII states:

It shall be an unlawful employment practice for an employer -

(1) to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect to
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his compensation, terms, conditions, or privileges of employment,
because of such individual’s race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his employees or applicants
for employment in any way which would deprive or tend to deprive
any individual of employment opportunities or otherwise adversely
affect his status as an employee, because of such individual’s race,
color, religion, sex, or national origin.”

The message here on the relevance of race to employment seems clear:
there isn't any. When employers do any of the things that employers nor-
mally do—when they make everyday decisions regarding whom to hire,
fire, or promote; what their workers should be doing; with whom they
should be working; and how much they should be earning—they must
not have race (or any of the various other qualities mentioned in Title VII,
or identified in other laws, including immigration status and disability) in
their minds at all.

Congress founded the law on this vision in part as a response to the
reality of race in America, and in particular in the Deep South, where
the brutal caste system known as “Jim Crow” held sway. Through both
law and norms, life in the Southern states was thoroughly and openly
based on a hierarchy in which whites were the dominant race. At work,
this meant that employers typically excluded African-Americans from
the better jobs, that they did so openly, and that, typically, workplaces
were segregated.® Though discrimination was rampant in the North as
well,” civil rights leaders fought against these Southern practices in
particular. Congress therefore designed Title VII with a classical lib-
eral vision: Jim Crow-style intentional discrimination was finally made
illegal.'®

Title VII was not the first classical liberal intervention in federal law
that governed employment. In a similar response to racial discrimination
in the South, Congress passed Section 1981 of the Civil Rights Act of
1866. It states “all persons . . . shall have the same right . . . to make and
enforce contracts . . . as is enjoyed by white citizens. . . .”"" Though it re-
mained dormant for decades after the failure of Reconstruction, Section
1981 today is often a part of court decisions on employment discrimina-
tion because it allows plaintiffs to sue for compensatory and punitive
damages. The Fourteenth Amendment’s guarantee of “equal protection
of the laws” can also justify classically liberal nondiscrimination in the
specific context of government employment.
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Considerable evidence indicates that Title VII and these other laws
have contributed much to the goal of equal opportunity. Most obviously,
the kind of open exclusion of African-Americans and preference for
whites that was common in 1964 is no more. Many scholars focus now
on more subtle but nevertheless powerful kinds of discrimination that are
deeply, almost invisibly institutionalized in employment practices or the
result of unconscious bias.'?

Given its successes, and its fit with foundational documents in Ameri-
can history such as the Declaration of Independence, the Constitution,
and specifically the equal-protection clause of the Fourteenth Amend-
ment, the classical liberal strategy for managing race remains dominant
in American politics. Its basic premise—that race should have no mean-
ing or significance in employment—is the official view of the mainstream
of the Republican Party.'* Republicans tend to emphasize that discrimi-
nation is wrong and should be prohibited by law no matter whom it ben-
efits. For example, the Republican platform in 2012 stated, “We consider
discrimination based on sex, race, age, religion, creed, disability, or na-
tional origin unacceptable and immoral,” and added, “We will strongly
enforce anti-discrimination statutes.” At the same time, social policies
that target racial minorities in order to boost their opportunities, in the
Republican view, violated the principle of merit: “We reject preferences,
quotas, and set-asides as the best or sole methods through which fairness
can be achieved, whether in government, education, or corporate board-
rooms. . . . Merit, ability, aptitude, and results should be the factors that
determine advancement in our society.” In the GOP view, race should
have no bearing on law or life chances, and the elimination of racial dis-
crimination requires a commitment to colorblindness.'* Legal scholars
often call the Republicans’ strict interpretation of classical liberalism the
“anticlassification” view of race and law.'®

Affirmative-Action Liberalism: Seeing Race to Get beyond Race

An alternative strategy for managing race in employment, what I will call
here “affirmative-action liberalism,” grants significance to race, but as-
serts that it should not have usefulness for an organization. That is, race
has meaning for employers, but only to ensure the goal of justice (and
specifically, equal opportunity). It should not carry any messages about a
given worker’s usefulness to the day-to-day functioning or effectiveness
of a business or government employer.
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This strategy has coexisted with the classical liberal vision, though it
is always subordinate in political discourse and in the way employers talk
about their hiring. It is also less prominent in law, as it is not enshrined in
a statute, let alone a landmark or superstatute. Yet affirmative-action lib-
eralism is certainly institutionalized in the federal regulations and guide-
lines that implement Title VIL,'® as well as in a presidential order, Labor
Department regulations,'” and several Supreme Court rulings.

What is affirmative-action liberalism? While activists at the grass roots
fought for jobs across America in the 1960s, Washington policy elites—
civil rights administrators, judges, and White House officials—gave legal
shape to this new vision of race in employment.'® Shortly after Title VII
went into effect, administrators at the new Equal Employment Opportu-
nity Commission (EEOC), the agency created by Title VII to enforce the
law, concluded that race should have some significance. In their view, it
was important to monitor the hiring of different racial groups to learn
whether or not employers were using race in their decision-making. They
began to require large employers (those with at least one hundred work-
ers) to count the number of workers on their payroll, categorize them by
the nature of work they performed and their race and sex, and report that
those data annually to the agency. This meant that every year, employers
looked over their entire workforce and categorized all workers according
to their race. It marked the rise of affirmative-action liberalism: The ad-
ministrators made counting race a tool for measuring equal opportunity.

There followed other developments in civil rights law that infused ra-
cial differences with significance. In 1971, the Supreme Court created a
new understanding of discrimination in Griggs v. Duke Power."” The court
declared, “If an employment practice which operates to exclude Negroes
cannot be shown to be related to job performance, the practice is pro-
hibited”** and “good intent or absence of discriminatory intent does not
redeem employment procedures or testing mechanisms that operate as
‘built-in headwinds’ for minority groups and are unrelated to measuring
job capability.”?! This meant that employers had to pay attention to the
racial impact of whatever means they used to select and place employees.
Those that had a “disparate impact” on minorities and women would be
illegal unless they could be justified by business necessity.

Another important factor was the Labor Department’s development of
affirmative-action regulations to implement Lyndon Johnson’s Executive
Order 11246. This 1965 order had stated only that government contrac-
tors needed to promise not to discriminate in employment, and also to
take some undefined “affirmative action” to ensure equal opportunity. It
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took several years, but by 1970, Labor Department regulations explained
that “affirmative action” meant that the contractors must promise to hire
certain percentage ranges of racial minority workers at various job levels
by specified time periods.*?

Firms that did not have government contracts also began to implement
their own affirmative-action employment programs, either voluntarily or
in agreement with labor unions or civil rights groups. They typically used
the same racial hiring goals and timetables as were set out in the federal
affirmative-action regulations. In two key decisions in the 1980s, the Su-
preme Court created the legal rules for these voluntary efforts. An em-
ployer’s plan was in compliance with Title VII only if certain conditions
were met: 1) it had the goal of remedying an imbalance in the organiza-
tion's workforce; 2) there were no unnecessary limits on opportunities for
whites/males (in practice, this meant there should be no outright bans
on the hiring of whites or males, and that whites or males should not be
terminated to achieve the plan’s goals); and 3) the plan was a temporary
fix and could not be used to maintain the desired racial proportions.?

These developments infused race with significance, but not useful-
ness, in the minds of conscientious employers. Race would communicate
nothing about an employee’s ability, suitability for a particular job, or
about the kind of person they would be in offices, meeting rooms, or on
the assembly line. Employers were to pay attention to nonwhite races
only because of their importance for legal compliance and equal oppor-
tunity. Employers also learned that a good way to avoid a lawsuit was
to make sure that the percentages of different races in their workforces
roughly approximated the percentages of qualified workers in their appli-
cant pools. Getting racial proportions reasonably right was to have utility
only insofar as it was an indicator that the largest racial group—white
Euro-Americans—was not abusing its economic and political power.

Affirmative-action liberalism found most of its defenders on the Amer-
ican Left, especially in the Democratic Party, though their support for the
strategy was far more muted than the Republicans’ embrace of classical
liberalism.** For Democrats, affirmative action was an addition to clas-
sical liberalism, and not a replacement—or a contradiction. The 2012
Democratic Party platform declared a commitment to antidiscrimination
laws and affirmed the classical liberal vision, but also added: “To enhance
access and equity in employment, education, and business opportuni-
ties, we encourage initiatives to remove barriers to equal opportunity that
still exist in America.”® This was a muting of more explicit language in
the 2008 platform, which stated emphatically: “We support affirmative
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action, including in federal contracting and higher education, to make
sure that those locked out of the doors of opportunity will be able to walk
through those doors in the future.”*

In most defenses of affirmative-action liberalism, advocates send the
message that while classical liberalism is best for America, practical
considerations coupled with a commitment to justice point to the need
for affirmative-action liberalism. Due mainly to a past history of racial
discrimination and the difficulties of enforcing classical liberalism, race
must be acknowledged and affirmative action institutionalized in law so
that equality and justice can be achieved.

Perhaps the most eloquent political statement of affirmative-action
liberalism and the way it may work in concert with classical liberalism,
came not from a Democratic political leader, but from Supreme Court
Justice (and appointee of Republican president Richard Nixon) Harry
Blackmun. Defending a minority preference program for admission at
the University of California at Davis Medical School from a legal chal-
lenge, Blackmun wrote, “In order to get beyond racism, we must first take
account of race. There is no other way. And in order to treat some persons
equally, we must treat them differently.”*

Other Supreme Court opinions show varying justifications for
affirmative-action liberalism. In the early years, Justices William Brennan
and Thurgood Marshall saw racial preferences as justified to compen-
sate for past discrimination anywhere in society.?® Since the late 1980s,
however, the Supreme Court has stressed that discrimination must be
identifiable in the past practices of the specific organization using the
affirmative-action preferences.?

The basic concept of what I am calling “affirmative-action liberalism”
has a long pedigree in legal scholarship, and it has been called by many
names. Perhaps most prominent in recent years is the term “antisubor-
dination principle,” but Owen Fiss described what he called the “group-
disadvantaging principle,”® Laurence Tribe spoke of an “antisubjugation”
principle,®' Cass Sunstein titled an article “The Anticaste Principle,”?
Derrick Bell provocatively used imaginary narratives to explore the same
idea regarding racial inequality,** and Catharine MacKinnon made analo-
gous points regarding gender equality.**

The common notion in all of these discussions is that true equality is
about more than treating individuals equally. It is about attending to the
fact that individuals are members of groups, that these groups vary in
power and wealth, and that an honest appraisal of the state of American
society reveals hierarchies (many scholars tend to focus on race and sex,
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but there are others).®> In this view, institutional structures in society
often work to maintain or worsen the subordinated positions of individu-
als in nonwhite groups. Moreover, just and responsible lawmaking and
judging interprets the Fourteenth Amendment’s guarantee of the “equal
protection of the laws” as requiring that these institutional hierarchies be
recognized and that attempts to break them up be undertaken.

Not surprisingly, judges appointed by Democrats tend to favor the
antisubordination principle and judges appointed by Republicans the
anticlassification principle. Given that a Republican has occupied the
White House for twenty-eight of the fifty years since the Civil Rights Act,
that presidents tend to appoint judges who fit the ideological profile of
their party, and that five of the nine current Supreme Court justices were
appointed by Republicans, it is not surprising that the anticlassification
principle has been in ascendance.*® Chief Justice John Roberts has even
offered his own pithy rebuttal to Justice Blackmun’s claim about the need
for affirmative-action liberalism: “The way to stop discrimination on the
basis of race is to stop discriminating on the basis of race.””

Yet legal scholars Jack Balkin and Reva Siegel persuasively argue
that, though analytically distinct, both principles continue to coexist in
American law. Which principle is dominant at any particular time de-
pends upon political pressures, and both may shape the same judicial
opinion.*®

Racial Realism: Race Has Significance and It Has Usefulness

There is yet another strategy for managing race in employment that has
attracted pragmatic thinkers of both major parties, as well as leaders in
business, science, government, and the arts. In the “racial-realist” strat-
egy, race has both significance and usefulness in the workplace—and this
is true irrespective of government policy or lofty concerns about equality
and justice.* Unlike the affirmative-action liberals’ hopes and dreams
for a future of fairness, or for compensations to remedy past injustice,
the racial-realism strategy makes a frank assessment of the utility of race
for organizational goals. For racial realists, race is a key part of worker
identity, and businesses and government institutions can and should use
racial differences to their advantage. Given its emphasis on instrumen-
tal market logics and employer discretion, along with its downplaying of
rights and justice, racial realism is an apt strategy for managing race in
the “neoliberal” era.*
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TABLE 2
Racial Realism in Employer Perceptions

Racial abilities Racial signaling
Special ability in dealing Convey openness, care, or
with same-race clients or legitimacy to specific racial
citizens audiences
Diverse employees will Convey openness,
bring new ideas/better “modernity,” lack of racism
functionality to an to wide audience

organization in any job
Attitude/work ethic in
low-skill jobs

In racial realism, race has two different types of usefulness for employ-
ers (see table 2).*! The first is what I will call “racial abilities.” This refers
to perceptions that employees of some races are better able to perform
some tasks than employees of other races due to their aptitude or know-
how. Racial abilities come in a variety of forms. Sometimes employers
link them to specific jobs. In the more high-skilled and professional jobs,
there is a common pattern of racial matching based on employers’ con-
victions that employees of particular races have superior abilities, mainly
through superior understanding, when it comes to dealing with clients or
citizens of the concordant race. In occupations as diverse as advertising/
marketing, medicine, teaching, journalism, and policing, employers see
value in matching the race of the employee to the race of the clients or
citizens he or she serves. Employers at the high end of the labor market
are sometimes supported or encouraged in such perceptions by govern-
ment commissions, task force reports, official statements, advocacy bod-
ies, and civil rights groups.

Employers seeking to fill high-skilled jobs also sometimes evince a de-
sire for racial abilities that are not linked to specific jobs. As I show in
Chapter 2, employers may perceive racial diversity as a benefit for the
overall performance of their organization, linking it to no particular job
or client or citizen base. In this view, a racially diverse workforce will
generate more ideas and thus more innovation, more productivity, and
better overall performance. Employees of difference races (or sexes, or
other bases of difference) bring new ideas into the mix because people of
different backgrounds, including racial backgrounds, tend to think dif-
ferently; these new ideas in turn force everyone to be more creative and
to move their thinking “outside the box.” If an organization has become
too dominated by a particular race (usually whites), then the employer
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may perceive utility in an applicant who brings to the table experience or
credentials—and a different race. In short, race becomes a qualification
for the job.

When it comes to skilled jobs, there is sometimes an effort to under-
stand the basis of racial abilities. Employers may understand that there is
no genetic key to racial abilities, and that performance differences simply
reflect the influences of the environment and of socialization processes.
They will, consequently, acknowledge that members of one race can be
taught what amount to the “racial abilities” of other groups, particularly
the ability to understand or be sensitive to the needs and preferences of
particular populations. At the same time, they may find it far more ef-
ficient simply to use race to get the ability benefits and ensuing boosts in
performance that they desire.

Racial abilities take on a different look in the low-skilled sector. In
basic manufacturing and services, employers want workers who can per-
form uncomplicated, repetitious tasks for long periods of time without
complaining. In short, they require a good attitude or “work ethic.” As 1
will show in Chapter 5, employers across the country frequently identify
Latino and Asian workers, and especially Latino and Asian immigrant
workers, as possessing these traits that fit them for otherwise low-skilled
jobs. Here, a kind of “immigrant realism” strategy also comes into play,
as employers seek to utilize the special abilities of persons born abroad
in ways that classical liberalism and affirmative-action liberalism would
ignore. There may even be an “undocumented-immigrant realism” in play
when employers perceive that they are leveraging the abilities (especially
work ethic) of workers who are not authorized to be in the U.S.

Typically, employers of low-skilled workers do not think often or deeply
about what their strategy means; they just “know” that Latinos and Asians
are members of groups that are at least on average better workers than
both white and black Americans. They may prefer foreign-born work-
ers over native-born workers, but they usually do so in racialized terms,
counterposing immigrants with “blacks” and “whites.” They also may link
the immigrants’ race with ability to perform specific jobs or even spe-
cific tasks—for example, a particular action on a meatpacking processing
line. While the current racial hierarchy of desirability is new, this kind
of racial-abilities hiring has existed in America for more than a hundred
years—and perhaps it has always existed.

At first glance, it may appear that employer perceptions of racial abili-
ties in low-skilled jobs are so different from their perceptions of abilities
in high-skilled jobs as to warrant a completely separate categorization.
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After all, the kinds of preferences that employers show for low-skilled
workers of particular backgrounds appear to be very similar to the kinds
of practices that Title VII was designed to prevent: stereotypes that deem
some workers as undesirable, with African-Americans once again at the
bottom.* But I group low- and high-skilled racial realism together in this
book—and I do so for three reasons. First, in many of these cases, there
is the common perception that the ability to do a specific job or at least
a specific class of jobs varies, at least to some extent, by race. Second, at
all skill levels, these perceptions shaping hiring and placement are based
on stereotypes or what we might more generously call oversimplified pre-
dictions of race-patterned behavior.** Third, unlike discrimination in the
American South in 1964, both the low- and high-skilled racial realism of
the 2000s benefits nonwhites in many circumstances.

The other strand of racial realism in employment is “racial signaling.”**
Racial signaling refers to situations where employers seek to gain a favor-
able response from an audience through the strategic deployment of an
employee’s race. There is no assumption here that the employee pos-
sesses any special aptitude; the idea is rather to cater to the tastes of a
group of clients or citizens. Employers use the racial signaling strategy
almost exclusively in the context of skilled jobs, because the majority
of low-skilled workers toil behind the scenes (the exception being those
employed in retail or food service customer relations).

It is racial signaling when the owner of a drugstore hires a black man-
ager for a store in a black neighborhood because he or she believes the
community prefers it, or when a mayor appoints a Latino police chief
because there is evidence that the Latino community does not trust
the current white leadership of the police, or when a company installs
some white employees in fundraising jobs because the company believes
that white venture capitalists might feel more comfortable dealing with
companies run by whites. In education, when a school hires a nonwhite
teacher to serve as a role model for students of the same race, this too
constitutes racial signaling.

In most cases of racial signaling, there is a pattern of matching em-
ployee race with that of the customers or public, and an assumption by
employers that those customers or members of the public will respond
more favorably to a person of their own race than to a similar person of
a different race. At other times, employers mean to send the racial signal
to everyone. Private or government employers, for example, sometimes
use racial signaling to encourage all clients or citizens to perceive their
organizations as diverse, modern, and open to all. Like the value of racial
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diversity in organizations, this kind of racial signaling is a phenomenon of
recent vintage: a mono-racial workforce now looks old-fashioned.

This is especially true in politics—the racial signaling strategy has
made “lily-white” a pejorative in many contexts and produces presidential
administrations composed of different colors as well as different genders.
Thus, Democrats may make appointments of African-Americans, Latinos,
or Asian-Americans as part of a targeted racial signaling strategy because
they want to appeal to specific groups of nonwhites, for example, and to
reward them for their support at the ballot box. Republicans, meanwhile,
concerned about charges of racism or of being behind-the-times, may
appoint nonwhites in order to let everyone know that their opposition to
certain policies favored by nonwhites does not mean that they are racist.

Racial signaling is absolutely crucial in the entertainment industry, as
well as in advertising. No one seems to seriously believe that different
races have different abilities when it comes to acting, but it is a wide-
spread belief in the industry that audiences will respond differently to
different races. In Hollywood films, television shows, advertisements, and
even professional sports, decisions regarding whom to place in front of
the “eyeballs” of audiences (as marketers sometime put it), or how to at-
tract those eyeballs, regularly take into account the economic impact of
racial signaling.

Unlike classical liberalism and affirmative-action liberalism, racial re-
alism has very little authorization in law.** As I show throughout this book,
Title VII appears flatly to forbid it, it is difficult to find EEOC regulations
that support it, and court opinions authorizing it are rare (the same can
be said of immigrant realism). Political elites, especially presidents, seem
to support racial realism (as I describe in Chapter 3), and one might
argue that this is a sort of quasi-legal endorsement of the strategy. But
racial-realist political appointments, while important, are not covered by
statutes or the Constitution, and have no explicitly legal authorization.*

Instead, racial realism’s primary legal peg is a series of court cases that
rely on the Fourteenth Amendment. The precedents are thus limited to
government hiring, though courts have restricted this potentially expan-
sive opening for racial realism specifically to the hiring and placement of
police officers and other law enforcement officials. Several legal scholars
argue that the courts could and/or should apply to employment a key
2003 Supreme Court decision, Grutter v. Bollinger, that used the Four-
teenth Amendment to authorize the use, in some circumstances, of racial
preferences to achieve diversity in university admissions.*” As I show in
Chapters 2 and 3, except for a case regarding police officers, this did not
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happen, and the Supreme Court’s 2013 ruling in Fisher v. University of
Texas has made this even less likely.

The primary legal problem for racial realism is that Title VII so strictly
limits the usefulness that race can have for employers. Where it permits
group differences to have some usefulness for the operation of a firm, it
does not do so for race, and where it allows for the consideration of race,
it does not do so in a racial-realist way.

Title VII, as described above, would seem to make all uses of race
for an organization illegal: its goal is to prevent discrimination and thus
create equal opportunities for employment and for participation in work-
places. Classical liberalism speaks most directly to the first half of this,
while affirmative-action liberalism speaks to the second half. But there is
one provision of the law that takes a very different view of group differ-
ences. It states that various characteristics that the law otherwise bans
from employer consideration when hiring, placing, promoting, or firing
workers can be taken into account in some employment decisions. Spe-
cifically, employers can consider national origin, sex, or religion when,
for a particular job, they are a “bona fide occupational qualification rea-
sonably necessary to the normal operation of that particular business or
enterprise.”*® This has come to be known as the “BFOQ” exception.

This sounds like obscure legalese, but Senators Joseph S. Clark (D-PA)
and Clifford P. Case (R-NJ) together authored an “interpretive memoran-
dum” explaining how the BFOQ provision was to be put into practice.
Their reasoning sounds a lot like the employer logic analyzed through-
out this book. “Examples of such legitimate discrimination,” Clark and
Case wrote, “would be the preference of a French restaurant for a French
cook, the preference of a professional baseball team for male players, and
the preference of a business which seeks the patronage of members of
particular religious groups for a salesman of that religion.”*

However, there are two problems with the BFOQ as a statutory basis
for racial realism. The most critical is that Congress explicitly did not
allow a BFOQ defense for racial discrimination.’® The law allowed it for
everything but racial discrimination. Why that exclusion? The fact that
white, Southern members of Congress—opponents of the entire law—
suggested the creation of a race BFOQ provides a clue. Imagine these
supporters of Jim Crow segregation and discrimination in the House
of Representatives explaining, as they in fact did, their concern for the
rights and freedoms of black-owned businesses to hire unhindered by
anti-discrimination regulations. They argued that these businesses should
be able to maintain a black identity. Some sold products used only by
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persons of African ancestry, they maintained, such as “hair straightener”
and “skin whitener.” One brought up the Harlem Globetrotters basketball
team. Could Congress force a team from Harlem to hire white people?
Another mentioned the need for someone of African ancestry to perform
in Shakespeare’s Othello.”!

Without debate, the pro-Title VII majority defeated the race BFOQ
amendment offered by these enemies of any civil rights legislation. They
did not explain their reasoning (though they did point out that the Harlem
Globetrotters had too few employees to be covered by the bill). Emman-
uel Celler (D-NY) explained simply: “We did not include the word ‘race’
because we felt that race or color would not be a bona fide qualification,
as would be ‘national origin’. That was left out. It should be left out.”*

It appears the defenders of Title VII feared that any loophole in a
blanket prohibition on race discrimination would be stretched and ex-
panded until the law was rendered meaningless, as happened with
Reconstruction-era laws, such as that guaranteeing equal rights to vote.
A white restaurant employer, for instance, might claim that his white cus-
tomers do not like being waited on by a black person, and that being white
was therefore a qualification for working in that particular restaurant.”

The second problem is that even if Congress were to amend Title VII
to include a race BFOQ, it would not likely cover the racial realism de-
scribed in this book. Despite the early discussions by Senators Case and
Clark that suggested the BFOQ exceptions for sex, national origin, and
religion could be quite expansive and used to defend discrimination ca-
tering to customer preferences, courts have since greatly narrowed the
use of the BFOQ to defend sex, religion and national origin discrimina-
tion. The statute required that the defense be accepted only when dis-
crimination was reasonably necessary to the normal operation of the en-
terprise in question—but the courts interpreted “reasonably” very strictly,
and created a rule stipulating that a valid business necessity was one that
related to the “essence of the business” in question.

For example, consider the attempts by airlines to make female sex a
qualification for the position of flight attendant.>* Airlines claimed that
female flight attendants (then called “stewardesses”) were more skilled
than men at comforting anxious passengers,> or that they had the de-
sired sexy image to appeal to a mostly-male business clientele.>® The fed-
eral courts rejected these arguments on grounds that the essence of an
airline was to transport passengers safely and not to cater to presumed
customer preferences about what would feel comforting (or titillating).
The only area where courts have allowed customer preferences to justify
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discrimination is in sex discrimination cases based on concerns for pri-
vacy or, to be more precise, sexual modesty (see Chapter 4).

This means that even if there were a race BFOQ in Title VII—which
there isn't—it would be very difficult to use it to defend hiring decisions
based on perceived racial abilities and racial signaling. It would be dif-
ficult to show that the racial background of employees is critical to the
essence of any business. An employer wishing to use a BFOQ for national
origin to defend a practice (specifying, for example, people of Mexican
ancestry for a particular job) would also find great difficulty doing so
within the current legal rules.

The lack of a race BFOQ is not, however, the only legal problem for ra-
cial realism. An additional obstacle is that where Title VII does allow race
to be taken into account—in applying affirmative action—courts have
not allowed race to have any usefulness for employers. The current set
of rules for affirmative action requires that race have almost no meaning,
relevance, or consequences for the functioning of the organization itself.
Intention is everything. Firms need to show that they are only taking an
affirmative action in order to repair some imbalance, and included in the
notion of race-consciousness-as-repair is the idea that the racial consid-
eration is only temporary. The legal rationale for taking account of race
disappears when the imbalance is repaired. This is not the logic of racial
realism. As one authoritative essay sums up the trend in employment dis-
crimination, “Under current legal doctrine, judges and other legal actors
often treat actions that seem to be race- or gender-neutral as evidence of
a lack of discrimination. Likewise, they consider conscious treatment of
race in decision making to be evidence of discrimination.””

Open support for racial realism in the treatment of nonwhites began
at different times in different contexts.”® Throughout American history, it
was not uncommon to find employers professing a belief that racial and
immigrant identity was related to aptitude for low-skilled jobs. Political
leaders making appointments have considered racial signaling in a taken-
for-granted way for whites since the founding of the republic, and for
nonwhites at least since African-Americans began to migrate north in the
early part of the twentieth century. Racially matching African-American
sales and marketing professionals with African-American customers be-
came established practice in the 1930s and 1940s. The sociologist and
civil rights leader W.E.B. DuBois argued for the racial abilities and sig-
naling of African-American teachers in the 1930s, and while racial real-
ism was eclipsed by classical liberalism in the 1950s and 1960s, strong
advocates for racially matched teaching for Latino and African-American
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teachers and students emerged again in the late 1960s. The racial vio-
lence of the late 60s gave racial realism a significant boost in a variety of
sectors, especially when the influential report of the National Advisory
Commission on Civil Disorders (the Kerner Report) strongly advocated
for the racial abilities and signaling of African-American police officers
and journalists. Hollywood and advertisers moved to use racial signaling
for nonwhites around this time as well. In the 1980s, racial “diversity”
came to the fore as a corporate value. A desire for the racial abilities and
signaling for nonwhite medical doctors became a priority in the 1990s. In
that decade, the Clinton administration helped set the tone by boasting
that Clinton’s government “looked like America.” What is “new” about
the American workplace of today is that these forces have all come to-
gether at the same time and in a context of unprecedented diversity. In
the early twenty-first century, racial realism is now either entrenched or
strongly supported in all of these spheres, though it awaits explicit legal
authorization in almost all of them.

When We Talk about “Law,” What Do We Mean?

A major focus of this book is the gap or disjuncture between employment
civil rights law as it is written and the management strategy many em-
ployers and advocates want. The notion of a separation between written
law and lived reality is one of the oldest ideas in the study of law as an
institution.>® Its pedigree reaches back more than one hundred years to
pioneering analyses by legal theorists on both sides of the Atlantic.

In the U.S.; scholars identify the idea with Roscoe Pound, especially
with his essay “Law in Books and Law in Action.” For Pound, the law
in books is what the legislators write. The law in action refers to what
enforcers of the law actually do. The law in books is relatively straightfor-
ward: it is 